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SHORT ARTICLES 

Time limit for Filing Written Statement (Post Amendment in Commercial 

Court Act): Directory v. Mandatory 

By Ms. Priti Chaudhary* 

Introduction 

The written statement is the primary defence of a defendant. Accordingly, a defendant 
gets the first opportunity to raise his defence or state his point of view in the suit through a 
written statement. However, the defendant shall not be at liberty to file the same at any time 
during the pendency of the suit; he must file the written statement within the prescribed time 
limit prescribed under Civil Procedure Code, 1908 (hereinafter referred to as CPC). The statuary 
provision regarding filing a written statement is laid down in Order V Rule 1(1) , Order VIII 
Rule 1 of CPC, that a defendant shall, within thirty (30) days from the service of summons on 
him, present a written statement of his defence. However, the Amendment Act 22 of 2002 of 
CPC enables the Court to extend the time for filing the written statement maximum for ninety 
(90) days from the service of summons, on recording sufficient reasons. In 2015, certain 
amendments were made to the CPC in the wake of the enactment of the Commercial Courts, 
Commercial Division, and Commercial Appellate Division of High Courts Act, 2015 (hereinafter 
referred to as the 'Commercial Court Act'). Substitution of the second proviso to Order V Rule 
1 (1) of the CPC and the new proviso to Order VIII Rule 1 of the CPC is one such relevant 
amendment. It provides that if the defendant fails to file the written statement within 30 days, he 
shall be allowed to file the same, on the recording of sufficient reasons and on the payment of 
such costs as deemed fit by the Court on maximum for one hundred twenty (120) days from the 
service of summons. It further says that on expiry of the said 120 days, the defendant shall forfeit 
the right to file the written statement, and the Court shall not take the same on record.

The first and new proviso to Order VIII Rule 1 and the second proviso to the Order V 
Rule 1(1) of the CPC are significant for understanding the applicability and nature of the same. 

Order VIII Rule 1: (pre-amendment stage) 

Prior to the amendment in CPC in the light of the Commercial Courts Act 

Before the amendment, there was no distinction between commercial or non­
commercial/regular suits. Thus, the provisions laid down under Order VIII and the other 
ancillary or corollary rules prescribed under the CPC applied to all the suits. However, in 2005, 
the Hon'ble Supreme Court in Salem Advocate Bar Association v. Union of India (2005) 6 

SCC 344 held that the provision for a maximum period of ninety days is not mandatory; it is a 
directory in nature; that enables the Courts to allow the filing of written statement beyond 90 
days however, it is directed that the Courts shall keep in mind that the legislature has fixed the 
upper time limit of 90 days and thus, they shall not extend the time frequently and routinely 
however, the time can be extended only in exceptionally hard cases. In a nutshell, before the 
2015 amendment, 90 days rule read with the Salem Advocate case (supra) was applicable in all 
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