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FOREWORD

In certain respects arbitration generally serves as an
alternative forum to that of the Court. The purpose of statutes
relating to arbitration is to alter the judicial atmosphere of
hostility to arbitration, to discourage litigation, to provida for
the enforcement of arbitration agreement and to place the
stamp of finality upon arbitrations and awards thereunder. |t
is with this point of view and the growing importance of arbi-
tration that the present study has been undertaken and is meant
to introduce the subject of arbitration to beginners. | hope it
will respond to the purpose.

Dr. R R. Misra
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CHAPTER |

GENERAL

It Is comman knowledge that human beings have a tehdency to
ltve in groups. Disputes and problems are likely to  2rise and did
arise In the society, Inealy times the samy ware mat and determined
by moral laws. With tha growth of society the power 1o determine the
disputes between varcus types of persons ‘wes placed in the hands of
one, who commanded the confidence of both parties. In  anclnt
India. Hindus recognised dacitians of Panchayas eonsisting of wealthy,
influential and eldorly men of the community and entrusted them with
tha power of manegement of thelr religi~us end social functions, The
Sages also cama t3 the rescue of the s~claty and evolved rot only moral
course of corduct but slin machinery to salve out the day to day pro-
blems. Howsver, ths sanction behind the d-cisions of Panchoyet was
that f some body dissbeyad the decision, ha was excommunicated or
excludad from all religisus and social functions of the community or even
the city.

The word *Panchayst’ literally means a body of flve parsans. It was
considered in ancient India that whatever dachsinn was glven by a bady
of fiva persons, It was the God who gave that decision through the said
persons.  Therefore, they were alsa known as “Panch Parmeshwar™.
The head of such Panches was known as ‘Sarpanch’.  Ha miaht act even
as an umpirs. Ba that it may he, but such datermingtinn of a ditpute
Inter on cama 1o ba callad ~Arbirratian®™ and the Panchayats wers reforred
to as “Arbitration Tribunal™, Arbltrstor Is a perenn to whom a particular
disputs is raferred by canssnt af partl=s to suetsin friendly determination
of controversies.  The job that he enters Into ls known as “Arbitration™.

“Arbitration™ Is @ tm derived from thes nomenclatura of Raman
Law. It is an arrangamant in s3me disputed matter fo¢ taking and abiding
by ths judgmant of a selected persoa instead of earrying It 1o the establis-
had courts of justice. - »
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1.2 Origin :

fa) Indis :

As regerds tha origin of Arbitration, China, India and Italy claim to
ba the first countries 1o introdues the system.  Since early times the deci-
sions of Panchayats were sccepted as mandate. In ancisnt India there wera
thres grades of Arbitration. The first one was known as “Kula® or *Kinsman’®
that is a group of parsons bound by family ties. Second one was *Srani’ of
Assembliss of Tradesman and Artisans balonging 1o different tribes but
connectsd in a way with each ather by practice of the sama prolession
and the third ons was “Puga’ or a Board of parsons belonging to differant
sacts and tribas and Inllowing ditfersnt professions but residing in the sama
locality,. Of tha shove thrae tier system, the lowest was “Kula® whosa
decision was subject 1o appeal bafare "Sranl’. The decislon of tha Srenl’
in turn could ba revissd by “Puga’. Against tha decision of the "Puga’,
an app=al wat maintsinable 1o the “Pradviveca’ and finally to the soversign,
and princs.  See “Chanbasapps vi. Baslingyys (ILR 51 Bom. 808 : A. I. R.
1827 Bom 565 (FB) ). This mode of obtaining justice by litigants of
every description in mare or less modified form pravailed for many
centuries in India during Hindu and Mohammadan rule. This system of
having their diffsrences settled through arbitration was ovolved because
of the necessity, in the absence of Courts, to hawve the differances of tha
membars of tha Socisty sstrlad or adjusted by domestic tribunals, which they
called as Panchayats, though of differsnt grades and »t various levels

Narada states that villags councils (Kula or Kulani) corporation
{Sreni) and asssmbliss (Puga) used to declds disputes. Dr. Kane has also
described the sald three tribunals =s Arbitration Tribunals, which had a
status of Panchayat in modam India. (Refer Justice 5. Varadachariar
Hindu Judicial Systsm [Radhakumud Mookerjss Endowmant Lectures). P.
98). Thess Panchayats wors not cancamad by tha technicalities of pro-
codure and laws of the evidenca, Tha foremast advantage of the system
lay in their Incation because in rursl settings it was difficult for a witness
io concsal the truth bafore hls co-willagers.

Later, in British India Panchayat system underwent considerabls
changes. Commencing from the year 1772, a numbet of regulatisng were
made in the Presidency of Bengal. In Madras Presidency Ragulation of
1816, the District Murai! was authorsed to convena district Panchayats
for tha dstermination of civil suits, In Bombay, Bombay Presidency
Requlation of 1827 providad for arbitration of civil disputes. All thass
regulations continued till 1859, Basidas the three Prasidency Regulanions,
the Act IX of 1840 was passed under the Charter Act of 1833, The said
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regulations of the three Preeidency towns convinued to cperate till 1850,
Ultimately the Code of Civil Procedure of 1882 incorporated certain pro-
visions relsting to Asbitration. Besides the same, an Indian Arbitration
Act of 1889 was alio passed which was based on English Arbitration Act
of 1889 but the applicetion of this Act was confined to the said three
Presidency towns of Calcutta, Bombay and Madras. In 1908 the Civil
Procedure Cods was re-enacted and the provisions relaving 1o arbitration
were s#1 out in tha Second Schedule of the Code of Civil Procedure of
1808 relating to arbitration. Thus. the Arbitracion Act of 1940 amended
snd consolidated the law relating 1o arbitration in British India,

(8) United Kingdom :

In early times, arbitration law was governed by the common law,
Tha subj=ct matters of the disputes wers mainly confined 1o chatiel and
tort.  With tha consequent growth of trads and the gradual expansion
of the British Empire, probl:ms with merchants and trad rs incr ssed and
commercial disputes ware frequently referred to arbliration.  The Statuts
of 1698 was the first leglslation towards the encoursg=ment of arbitration.
Later on, the Common Law Procedute Act of 1854 and the English
Arbitration Act of 1889 codified the gencral law relating to arbitration,
Subsequentry, the English Arbitration Act. 1950 which was a consolidated
Act was passed and the latest codified law on the subject in England s
Arbitration Act, 1879. These laws so passed in the Urited Kingdom form
the main source of the law of arbitration in most of the Commonwealth
eountries and also the United States of America.

(e} United States :

Sinca United States 8t its inception was ruled by British Govemns=
ment, the sarly lows relsting to arbitration, tosk colour fram the arbitra-
tion laws of tha Unlird Kingdom ad subsequenily by the rules framed
and the practices developed by thea New York Chamber of Commarce and
tha Mew York Stock Exchanges. Soms of the States In the U, 5. A, have
passed Acts for compulsory arbitration so ss to svold delsy in court pro-
ceedings in regard to certain elaima, such as motor accidents and small
claims. Tha Year Book on Commercial Arbitration in the United States
containg  provislons for Arbitration including forma, rules and regulations
and pansl of srbitrators in Trads Associstions, Legal Ald Socletizs end
Bar Associxisns fumish arbitration facilitiss In every part of the country
relating  to disputes in tha Fedsral Courts, The Fadsral Arbitration Act
has basn pazsed in tha year 1835,

In America we havae Unlited States Arbitration Act which s limited
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to “maritime transaction of a contract evidencing a transaction involving
commarca”, They have Federal Asbitration Act also which empowirs
Fedaral Courts 13 compel arbliration but the confract in which the arbitra-
thon clause is found must involve commerce. A Uniform Arbitration Act
based on the New York Act and similar Acts of 15 other States has met
widir acoeplance.

Thus [n the States tha ssttlement of controversy by arbitration is a
legalty favoursd contrectual proceeding of Common Law arigin by which
the parties by consent submit the matter for detarmination to the Tribunal
of their own choasing in substitution for the Tribunal provided by the
ordinery process of law.

(d) U.5 5. R.:

More or lass all differences arising out of commercial contracts
and specially with foreign eountries are referred 1o arbitration.  In U.S.5.R.
resort I very often had to bilatersl treatics. As to the Foreign Trade
Arbitration Commissian (F. T. A. C.) Ita new rulss and procedures were
approved by tha resolution of the Presidium of the Chamber of July 1,
1876,

13 HNeed aof Study :

In view af tha abave historical back-ground coupled with the fact
that our C. P. C. doss hat run couater to the id=a of arbitration rather it
supports the sams and sl having regerd 1o the vest claims and disputes
of the citizens as well as of the Geve mment which arise under civil laws and
2t 2 result of commerclal sctivities, more so, when now the Stata also is
enjoined to undertaka varlous sctivities Ina wellara Stats and the wolums
of arrears of eases keeps on mounting in the courts as well as bafors the
Tribunals set-up by the Government, the Importance of arbitration for
pettiement of disputes s well commercial disputes assumes very great
slgnificancs.

14 Objects of arbitration :

The obirct cf erbisratic n is the firel cieposal of differences between
the parfizs in & faster, more convenlent, =38 expenibes, mars sxpeditious,
simplicity of procedurs than is available In ordinery courts” proceedings.

1.6 Scope of Arbitration :

In Halsbury’s Laws of England (4th Ed Vol. 2), Para 501, ‘Arbitra-
tion' has been dafined in the following terms | —

“An arbitration §s the relerence of dispute or diference
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between not lesd than two parties, for determination, after hearing
both sides in a judicisl manner, by a pearson or persans other than
a court of compstent jurisdiction,”

Romily, M. R. in Collins vs. Collins (28 LJ Ch. 184 : 53 ER 916)
has defined arbitration as follows (—
“An arbitration s a referance to the dacision of ane or mare
parsons, efther with or without an umpire, a particular matter In
difference botween the parties™.

In Whartan's Law Lexicon (14th Ed.) ‘Arbitration” has been delined
as,

“The detarmination of a mattar in dispute by the judgmant of
ona or more porsons called Arbitrators, wha in case of ditferanca
usually call In an “Umplre’ 1o decide betwaen them. An arbitrator
is & disinterested person 1o whose judgment and decision mattars
in dispute are referred.”™

In American Jurisprudenca (2 Ed ) Vol. 5, page B1B. nature of
Arbirstion has been stated thus :
“Arbitratlon s a mada ol setling differences through the
investig stion and determination, by one or mors unalliclal parsons
seloctsd for the purposr, of some disputed matter submitted 12
them by the contending pariies for decision and award, In lisu of
judicial procesding,”

16 Arbitration Agreemaent :

If the parties to a disputs chooss their own forum to seitle their
prassnt of future dilferencas through arbitration, thay have 1o snter inta @
writien agreement for ths purposs. Sub-clause {a) of Saction 2 of the
Arbitration Act, 1940 (No. 10 of 1840) defines the word “arbitration
sgreament” as follows :—

“{a) “Arbitration Agreement” means a written agreament to

submitl present or future differences to arbitration, whather an
arbitrator is named themein or not.™

When we dissect the above definition, we find that an “arbitration
agresment” should have the following essential characteristics :—
{i) Tolorm a valid and binding agreemynt, the partiss must be
of sound mind, and capable of entering Into & contact ;
[ iij Thera should be an Intention to reler the disputes to arbitre-
tion and to be bound by the decislon of the arbitrator ;
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(lii} Tha agreement must bs in respect of present or future dis-
putes ; and

(W) The agréement must be in writing but signatures of the
parties are not essential.

It is sufficiant if tha terms are reduced to writing and the agreement
ol the parties thereto s established (Ses Bansrsi Daz ve, Cane Commis-
gioner, U. P, (A. I. R. 18683 Suprems Court 1417). A formal agreement
executed snd signsd by both the parties is not necessary [ Unfon of Indis
ws. Ralliz Ram, A. | R. 1963 5, C. 1685 and Banarsi Das vs. Cane Comm -
sioner, A. |. R. 1863 5. C. 1417,

Mo particular form or words are necessary for reducing the terms
ol arbitratian agresment. What is required to be sustsined is the agree-
ment of the portizss 1o the eff:ct that if dispute arizes between them in
respect of the subject matter of contract, such disputes shall ba referred
to arbltration. The agresment may be signed by both the parties of
signed by ona party and even orally sccepied by the other party or an
unsigned agreamant conteining the torms of the submission of arbitration
agrasd 13 orally by both the pariies [Jugs! Kishore ve. Mrs. Gulbhal, ALR.
1655 SC B12). A specimen of agresmant clause in a contract relating to
present dispuies a3 will for future difforences 1o be referred to aribration
is 10 b found annexed as Appendiz 2 and 3.

In Fertilirer Corpn. va. Domestic Engineering Instalfation A. L R.
1870 All 31) the tinder, the accepiance of the tender and the work order
issued by Food Corporation contained all the terms of the contract, and the
parthes treatud themsalves bound by the agresment from the work-order.
Held ;: The arbitration clause confained in thess documents was binding
on tha parties, even though the formal agreement was executed subse.
quently.

Where tha contract between the partiss was evidenced by bought
and sold notes only, then those notes should be considered for ascertain-
ing whather thers Is an arbitration agreement bitween them for sattloment
of disputes bitween the parties (Forf Gloster Industries ve. Sethis Mercantile
(P)Lid, A 1. R. 1971 Suprems Court 2289).

Tha consideration in an arbi‘retlon sgreement is the willingness of
elther sios 1o abids by the decision or eward ol the Arbitrator even though
it may ba against him. There are, In fact, reciprocal promises proceeding
from efther side. Bath the parties must mutually be bound to refer a
disputs to a particular tribunal and abide by it's decision.
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Who can enter into arbitration sgreamant ;

Parties competent 1o contract may enter into agreemants.  Minors
and persons of unsound mind may agree to refer through their guardians.
A Manager of 2 Firm or 8 Manager/Karta of a Jolnt Hindu family can also
enter into agreamant to reler dispute to Arbitration.

Separability of Arbitration provision :

Itis universally accepled principle that sgreements for arbitration
contained in 8 contract ars treatad as seperabls parts of the contract, 2
that the illegality ol anoilher pirt of tha contract doas not nullity such
agreement and a breach or recudiation of the contract docs not preclude
tha right 1o arbitrats,

Construction of provisions relating to Arbitration :

Statutory provislons relating to Arbitration as contained in Arbitra-
tion Act aro generally hald valid and liberslly construed

Validity of arbitration agresmant :

Since the wery purpose ol arbitration is 1o encourage parties 1o
devise thelr own terms and procedure for setilement of disputes, No term
of an arbitration agresment will be held 1o be invalid unless it is against
public policy as contemplated under Section 23 of the Contract Act.

Rules of interpretation of Arbitration Agreamant :

An arbitration agreement is in general subject to the same rules of
interpretation and construction as other contracts (Corpus Jurls Secondum,
Vol, B, Paga 182).

Interpretation of a Aaference :

A reforence to arbitration should be read not in any pedantic spirit
but =0 as to interpret broadly the intention of the partles (Thirumalia
Chettiar vs. Narjeyya Gonder, A. 1. R. 1941 Mad. 266).

Conflict of laws :

Whara the agreemant batweaen the parties contains a forelgn slement,
the essental validity of tha agreament, its interpretation and the rights
and obligations of the partles under it are govemed [with certain excep-
tions) by the proper law :that is. the system of law which the parties
have agreed or intended should apply. (Halsburys Laws of England IV
Val. 2, Para B46).
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Arbitration Argeement and its breach ¢

An pgreement to raler disputes to arbiratsn, where written or oral,
is a binding contract &t common law and breach of it gives & right to an
action for damages. (Halsburys Laws of England, 41h Ed. Vol 2, Para
B42).

Tima barred srg@amaents :

A disputs or’ a diffsrence doss’ not e2853 to by subsistisg baesusa
it is barrad by tims, although such an application, if fited In court, is' fabla
to b> dismissed.  Similarly a person may agrae to pay tims barred debt
end to submit arbltration In that regard.

Criminal proceedings :

Mo Arbitration sgreemaent can ba entered In regard to” criminal peo-
ceeding which are not compoundabla for tha simpls reason that the
Arbitrators cannot arrogata to themsslves the powars of the Magistrates
end ultimately arrbve 8t an sward purporting to dicids whather an offence
has been committed or not. Theréfors, soch matters of criminal naturs
which cannot be compromised, cannot ba referred to an Arbitration, but
compoundable cases may ba referred 1o Arbitratlon. Even disputes undér
Saction 145 of tha Cr. P. C. which relata 1o possession and lortaks ol the
nature of chil dispute, may ba raforred to Arbltration.  In cases whers the
injured party has & remady by clvil actizn, as well as by criminal pro-
socution, a refarence to Arbitration can be madae.

Specific disputes ;

Specific disputes neednot find place in the Arbltration agreement,
Such spacification can be mads in the procseding bafore the Arbitrator 1o
which reference of all disputes without specilying the dispute Is permissi-
bile,

Question of law

A pure guestion of law may ba relerred to an Arbitrator. In case
such 8 relerence I3 mads the sward will not be set-aslds merely on the
ground that ths decision of the Arbitrator Is wrong. (Absafam Lid, vs.
Great Wastern (London) Garden Village Soclety, (1933) AC 592, 607).

Aules of Contract ;

This arises in two ways, Firstly, where the agreement as such
amounts to an Arbliration agreemant and Secandly, whera particular dispute
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s oris not coverad by Arbitration sgreement. As regards the Rules of
Contract or interpretation of an Arbitration agresment, the sam: Rules
apply as to agriemants generally but tha dominant factor to be taken into
pecount is tha “inlentlon of the partiss’ as ividencod by tho agresment
irszlf. Such an intention must be gatherzd from the whole content.

Agreament with Government Departments :

Occaszions arise whera onae of the partin entiring into an  arbitration
agreemant is the Government. Specimen of such arbitration Clauses in
contracts relating 1o Public Works Departmant or with tha  Elsctrcity
Depariment are annexad as Appsndix 7 and B. However, the racognised
rules of consiructian sccarding 1o which such agreemoants are interpreted
da not draw any distinctian between cantracts 1o which Government is one
of tha parti:s and contracts batween two private parties.
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2.1 Species of Arbitration ;
This is mainly ol two types (—

fa) Arbitration by sgreement of parties ;

This takes in its ambit not only disputss between private partles but
also commercial arbitration, industrisl arbitration and even international
arbitration. In so far as the first two are concemned, this is dealt with by
Arbitration Act under thres brosd haads :

(1) Asbitration without intervention of the Court :

(2) Arbitration with intervention of the Court when there is no suit
pending : In this case application for filing the agreement of arbitratlon
and therealter prayer for making the relerence 1o srbitration is mada.

fe) Arbitration in suits :

Although there is no lew giving a Judge the power 1o refer a8 pand-
ing case before the court 10 arbitration unless all the parties to the suit
agree 1o the sald reference and make a written spplication for the purpose,
yol it ls always open 1o the pariles (o agree (o refer the dispute in the suit
for arbitration.

Thesa hesds will be discussed at spproprisie places in the Chaplers
to follow,

(&) Compulsory Arbitration ;

At times we find that besides the laws relating to arbitration by
agreemant of parties, there are Statues which make arbitration compulsory.
These Statutes relate to the statutory arbitration. This type of arbitration
is ona when there is no voluntary sgreement or contract between the
parties but they have to make a referance to Arbitration under the provisions
of some Act. The general purposes of such statutory enactment is also
1o afford a more efficacious arbitration procedure for the purpose.
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Al this stage it is useful 1o refer little elaborately about as to what
is the position with regard to compulsory arbitration in U, 5. A U, K. and
India,

fa) Compulsory Arbitration Statutes in U. 5. A. :

Although the method of setting dispute by arbitration is of common
origin, yet in many jurisdictions special statutes relating to arbitration have
been enacted. For the purpose, the various States fall into thres principal
divisions In the matter of the law of arbitration. Thesa divisions have been
stnted as follows !

{1) Thosa States in which the common law is decisive, and
in which statutes are merely implemental 1o or amendatory of
tha common law ;

(2) Those States that have adopted arbitration statutes
patterned after tha New York Arbitration Act and have so changed
the common law that the courts have declared some of the rights
created by the sistutes substantive rather than procedural, but
that have not by the adoption of such statutes abolished common
law arbitration ; and

(3) Those Stales whose ststutes follow the statutes ol the

States in the second group, but where the courts have ruled that

the system of arbitration adopted by the legisiature is comprehen-

siva and henca excludes common law arbitration (See : American
Jurisprudence Second Ed. Vol. 5, Page 622).

Aftar the above statewiss division of statutes relating to compulsory

arbitration, let us measure the statewise classification ol such statutes.
For the purpose a distinction may be drawn belween :

(1) directly cosrcive statutes, the effect of which is 10

closs the courts to litigants by compalling resort to arbitration for
final determination of rights,

(i) statutes designed merely to aid the Courts by providing
for arbitration in certain cases but reserving a right of appeal 10
the Courts. Statutes of the later class have generally been held
wvalid. Also statutory provisions for compulsory arbitration in
connection with courl proceedings 10 determing just compensation
for property taken fof public use fall into a different category, for
they are in aid of the exercise of the State’s power of Eminent
Domain [See American Jurisprudence, 2nd Editton, Vol. B, Page
526).
There is good reason 1o distinguish enactments that require consent
1o arbltratlon of differences as a part of the contractual obligation of those
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securing public contracts or franchises, statutes such as some Workmen's
Compansation Acts that provids for srbitrarion of disputes between thoss
who elect 1o come undar their provisions, snd those statules providing for
tha datermination . by appoaissrs or arbitrators, so-callsd of lossss undar
cartaln forms ol insurance policies. In such casas it s the voluntary
agraasment ol the partios within the limiis 581 by sistuts that brings . the
compulsory provision For arbliralion Into eflict, and tha rulss applicable
to similar voluntary contrecis beiween such paitins may ba applied.

Validity of Compulsory Arbitration in America ©

As regards tha wvalidity of statutes, we find that the following
axtract elucidates tho position ;

“A slatute. which provides for comulsory arbitration, and makes the
decision of the arbitrators as such final and conclusive has bren considered
Invalid, but i a statute for compulscry arbitration gives to the pariles the
further right by appaal from the decision of thae arbitrators, or othor pro-
cedurs, 10 carry the case befors a regular judical tribunal and have the
Issuss there tried, or the award sufficiently reviewed, it Is not Invalid.*
(Corpus Juris secondum Val. 6, Page 170).

(b) United Kingdom :
Arbitration Compulsory or optional by statute :

Examples of statut=s making arbitration eompulsary may be found
in a host of Acts and In particular in connection with the following matters:
egricultural holdings (The Agricultural holdings Act 1948)), allotments
(The Allotments Act, 1922), coast protaction (The Coast Protaction Act
1849), Comulsory purchase of land (The Lands Clauses Consolidation
Act), electricity supply (the Elsctric Lighting Act 1882). freshwater fisheries
(the Salmon and Freshwater Fisheries Act, 1523), Food and Drugs (the
Food and Drugs Act. 1955), highways (tha Highways Act, 1858), housing
the Small Dwellings Acquisirion Act, 1899), mines (the Coal Act, 1938),
natura reserves (the National Parks and Access te tha Country side Act,
1848}, pipalines (the Pipelinas Act, 19682), public health ana the London
Building Acts (the Public Hsalth Act, 1878), public utilities strect waorks
(the Public Litlitiss Strect Works Act, 1950), purchase tax (the Purchase
Tax Act, 1863), , railways (The Railway Clauses Consolidation Act, 1845),
road traffic (tha Road Traffic Act, 1960), royal forces (The Military Lands
Act, 1832), saving banks [thae Mational Savings Bank Act, 1871 ) and water
supply) tha Metropolls Water Act, 1902).

Examples of provisions for arbitratisn at the option of the parties
ar ong of them sre thoss relating to certain disputes in connection with the
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following matters 1 agricultural holdings (the Agricultural Holdings Act.
1948). building =acisti=s (the Building Societiss Act, 1962). companies
{the Companiss Clausas Consolidation Act, 1945). compuliory purchase
of land the Requisitioned Land and War Waorks Act, 1945), copy-
right (the Copyright Act 1956), friendly societiss the Friendly
Socisties Act 1896), pas supply (the Gas Act, 1872), highwaeys ('he Highway
Act 1958), housing (the Housing Act 1957) industrlal and provident
sacietiss (the Industrial and Provident Societies Act, (1865, labour and
trads Unians (tha Industrlal Rslations Act, 1971), natlonal heslth (the
Natiansl Heellh, Service (amsndmant) Act, 1839), plant health (the Plant
Health Act, 1867), post office (tha Post Office Works Act. 186¢), public
haalth and ths London Buildings Acts (tha London Building Acts (Amand-
m*n') Act, 1939, rating (the General Rats Act, 1887, road traffic (tha
Carriags o! Gands by Rosd Act, 1965), and water supply (the Metropolls
Watar Act, 1971).

Maither of the shava lists is exhaustive, Indsed, provisions for
statutory arbitrations ars s9 numarous, and so rapldly increasing, that an
exhaustive list is no langr sither practicable or desirable.
fey Indin:

In India Section 48 of ths Arbitration Act 1940 provides for statutory
arbitrations. For all such cases thy enactment undsr tha provisiors of
which the reference is made, will bs deemad 13 ba the arbitration sgree-
mant and the arbitratian procssdings will ba conductad as in the cass of

any other arbitra'ian agreemant.  This s subject to two exceptions.  Thesa
procasdings will nat apaly 1o 1 —

(1) (a) dischargs of arbitratisn agreemant by the desth of party,
(b) provisions in cast of  Insclvency,

{c) power of eourt where arbitrator Is removed or his
authority is rayvnked,

{d) econtingsncy contemplated by Section 36 of tha Act,
(a) provisions of limitation undar S=cti :m 37 of the Act.

(i) W thers is anything in the Arbitration A:twhl..h ks hr.:u-ml-.'lm':
with tha snactmant under which arbiiration i taking place or itha Rulea
framed under the enactment, thy pravisians of that enactment and the rules
shall pravail.

Sactian 48 of tha Act dials with only thase statutary arbitrationg in
which tha statuts itself is to be looked up as an arbitration agreemant.
However, a declsion undar the Elsctricity Act on a disputs batween 2
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licencss and the State Electricity Board regarding the price of the electri-
city supplied s an award and is subject to the provisions of the Arbitra-
tion Act. In India the fallowing are som= of the enactments which containg
prowvisian for arbitration :

CENTRAL ACTS

1. Cantonments Act, 11 of 1524 Saction 260 to 265,

2. Electricty Act, IX of 1910 Section 52.

3. Land Acquisition Act, 1 ol 1934 Sections 11, 12, 18 and 28.

4. Presidency Towns Insclvency Act, Il
of 1909 Saction B8(h)

B, Industrial Disputes Act 1847 Section 10-A.

8. Religious Endowments Act of 1863 Section 18 and 17.

7. Telegraph Act, 1885 Section T-8.

B. Trusts Act, 11 of 1812 Section 43(c).

STATE ACTS
ASSAM

8. Assam Land Revenus Regulation,

1,0l 1888 Section 143,
BOMBAY

10. Bombay Land Revenus Coda v of
1837 Saction 120.

11. Bombay District Municipal Act, 111
of 1901 Section 160.

12. Bombay Co-oparative Societies
Act, Vil of 1925 Sections 564 10 56,

2.2 Distinction batwean an Arbitration and Conciliation :

Whils an arbitration s the reference of diputes or difference
batween not less than two parties for determination by a third parson, who
after hearing both the sides In a judicial manner errives at 8 declibon of the
disput'd matters but concilistion is a process of persuading the partiss
to reach an agraemant but s plainly not arbitration nor Is the chairman of
the conciliation board an arbitrator,
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2.1 Distinction batween a Commarcial arbitration and Industrial
arbitration :

The kamel of tha distinctian betworen commercial and Industrial
arbitration s that commarcisl arbitration is  an aspact of the administration
of justice and mare particularly, a substitute for the judicial process whila
industrial arbitratin or arbitration of labour disputes is mors often an
extension of the proceas of collective bargalning.

Commercial arbitration generally concemns itsal! with the interpre-
tation of existing obligations and disputes relating to existing agreemants
whila industrial arbitration may invalve the extension ol an exlisting agree-
ment, or thea making of 8 new one, or in general, the creation of new
obligations ar madifications of old ones.

Commarcial arbitration is intendsd to implement the interest of
justica but for the adjustmant of ths labour controversies industrial arbi-
tration is limited 1o the settlamant of the existing disputes and also in fur-
thsrencs of public policy designed 1o keep ths peacs batween the emplayer
and tha smplayaes In India Industrial arbitration is naormally evidenced by
Iabour laws

Industrial disputes are ssttlad by words of concilistion and media-
tisn rather than by evidence but in commercial arbitration elements of
equitabla arbitration are normally present,

Commerciasl or Mercantile Arbitration :

Under tha bys-laws of Trade Associations or Chambers of Commarce
the diversity of enmmarcial sctivities has resulted in the growth of a system
of commarcial arbitration which does not make usa of the ordinary legal
procedurs, but nons-theless It is gaverned by the law of land. Such com-
mercial arbitration has been evolved to deal with disputes which arise
within particular trades.

As far a3 the disputes arising either amang tha members inter so of even
in respsct of disputes betwsen outsidars and members of the Association
ot Chambars, tha bys laws of such Trade Association or Chamber generally
contain provisions for Arbitration.  Such bye-laws amount to implied
agraemeant lor Arbitration and are anfarceabls by of against the members.

Normally the experts are appainted as arbitrators in such disputes
becauss of thair skill, sxperisnce and knowledge of the trade, Foreign
chambet of Cammarca have, therefore, evolved and adopted rulas to settle
disputes by arbitration.  In India wa have got rules of Bangal Chamber of
Commarce, Bambay Chamber ol Commarce and Industry, the Madras
Chambst of Commerce, Tribunal of Arbitratian Rulss. Rules of Arbitration
of the Indian Council of Aribtration. By way of exampls you will find on
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tha Appandix a copy of Rulss of the Bombay Chamber of Commerce, as
Appandix *4", Beskdss the sald Rul:s, framed by the varous Chambers of
Commaerce in Indla there are in gxistenca Rulzs of arbitradan ol the Indian
Council of Asbitration in force from 151 Apiil 1970 (a copy of the sama is
annexed a8 Appendix *5°. That apart, thers ara Rulss ralsting to Forelgn
Commercial Arbitration ta mantion soms of them are, Rulss of Procedure
ol tha Inter-Amercan Commérclal Asbitratisn | Commission,  Arbitratlon
Rulss . of the Forsign Trads Arbiiratisn Commission of the U, 5. 5. R.
Chamber of Commirgs snd Rulss ol Procedura Commarcial Arbltration
Rules of the American Asbivration Asscciation, Rules of twe Londan

Court of Arbitration,

International Arbitration :

" tnternationl Arbitretioned Is a proc=rdi=g ia which twa natlons raler
thalr disputes to oda of mare select:d ' persons, and tha disputs s decided
in tarms of tha arbitration agreemoant or the law by which the natlons have
pgreed 1o b bound.

Tha modem trend is to placy increasing rellance on commarcial
arbitration to solve the disputes,

Tha origin of international commercial arbitration dstes back to the
18th Cantury, through tha influsnce of the Akba D= 51, Pleres and  Jeroms
Bantham. Tha Hagus Peaca Confrrence of 1859 was summonad to set
up & "Permanant Court of Arbitration ™ However, thars was no  authority
ot prwer which' eould eampsl the narties ta submit  thelr disputes ta achi-
tratian. ' The arbitrations at the Hags Coort did eonsidarabls'gond.  Leter
" onthe Gereva Pratocol on Arbl‘ratian Clauses of 1923 and the Genersl
Conventian on' tha Exscution of Foteign Arbiral wards of 1927 wers
concluded under the pirtplces of the Leagus of Nafions, Thes Gensva Con=
vention was a step eonssquent upas tha Ganeva Pratoenl and the cons
tracting partisa agreed 1o reengnise as binding awards mada in the territory
of anather con‘racting State snd undertack to enforce it ultimataly the
Arbltration  [Protocol and Convention) Act, 1937 implementsd the Ganeva
Protocol nn Arbitrati=n Cleuses of 1823 and tha Gensva Comventlan on tha
exrcution of Foreign Arbitral Awsrds of 1827, Theeafter, tha major
nternational  comventlan  on . commarcial arbltration was adapted ia 1958
ot Naw York, Enown as the New York Convention of 1£EB which oparates
without derogatiog from the walidity of other bilsteral s wall as muitl
Inisval - sgreemants on thy sublect 3l tha eeagnitisn and  enlorcsmant ol
Torelgn arbiiral swards.

Tha' stb]sct-mattar ‘ol Iatsastiaaal’ arbitratizn may by dividad Into
thres calogaries & ;
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(1) Thoss which aris® between the States in their sovereign
capacitles, It includes territorial difference with regard 1o ownership
and rights of fishing ot sea aic. ;

(2) These in which one State makes ademand upon another
State ostensibly in its soverein capacity. but, infact, on behall of
some individual ora body of individusls whose interests are inter-
mingled with the State. H includes certsin pecundary clalm In
respect of scts wrongfully done 1o one of more subjects by or with
tha puthority of another State and ;

{3} Those in which persons of two dilferent States ars involved
in a contract with srbitration clause having foreign elements. It
includes contractual obligations between subjects of two States.

Law applicable to International arbitration :

Internationsl arbitration  arising out of an international contract will
be governed by the proper law of contract, Le. the law which the most
real and the closest connectizn with the contract or rather the cause of
actlan arising out of the contract. Once tha courl which would have
jurisdiction owver thy arbitratizn is determined, than the procedural law
spplicabls 1o the arbitration proceeding thall apply.
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3.1 Jurisdiction of Civil Courts

Jurlsdiction in its classical concept means pawer ro hear and deter-
mine & causa. Although numerous attempts have been mads to define
what *Jurisdiction™ really means yet all the views centra round, the central
meaning that is a judjcisl power 1o hear and determine & cause.

3.2 Principlas of Jurisdiction :

Section 4 of the Civil Procedure Coda 1908 provides that if any pro-
viglon Inthe Civil Procedurs Code I3 contrary 1o affect any spacial  or local
law, then the spacial or local lxw shall prevall but if the spacial or local law
is silent the provisions of Civil Procedure Code will prevail.

Ssction 9 of the Code of Civil Procedure however, contains plenary
powers 10 the effect thet the courts shall have jurisdiction 1o try all suits
of chvil nature, i.e a suit in which the right to property or to an office is
contested. But there Is an explanation 1o the said clausa which is to the
effect that the suits of which the cognizance is expressly or implisdly barred,
tha courts ara having no jurlsdiction to try such sults.

33 Suits Implied by Barred -

Obwviously & sul* Is exprassly barred if a legisiation in express terms
says 8o but it is impliedly barrad if & statute crestss a new offence or new
rights and prescribes a special remedy. Inthat event no other remedy
ean be resorted to.  In the case of “Raja Ram Kumar vs. Unlon of India™
{A. 1. R. 1988 Suprems Court 752) has lald down the principle in this
regard by obsarving as follows :

~Gensrally speaking, the broad guiding considerations for deter-
ming whether civil court jurisdiction is excluded are that whersver

a right, not pre-existing In commaon law, is created by a statute and

that statute itsell provided a machinery for the enforcement of the

right, both the right and the remedy having been created and &
finality is intended 10 be the result of the statutory procaedings, then
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even If the absence of an “r.lullanlﬂ pravision tha Civil cmm %
Jurisdiction s Impliedly barred.™

d4 Barof suits (Sec. 32) :

In so far as the Ariblration Act, 1940 is concerned thare is an
absolute bar on suits on any grounds whatsoover for 8 decision upon tha
existence, elfect or validity of an arbiiration sgreement or award nor an
agreement of award can be set pside, amended, modifi'd, or in any way
affectad otherwiss than as provided in this Act, This sbsoluta bar which
is limited in nature in rogard to thass mattars has baan provided for undar
Section 32 of the Arbitration Act notwithstandting sny law for the tims being
inforce. At the same time it may be noticed that if & sult Is brought 1o
challenge the wvalidity of acontract containing the arbitration sgreement
such a suit Is not barred. (See Orlent Transport Co, vs. Jays Bhart! Credi,
A.l. R, 1987 Suprems Court 2289). Tha bar, therefore, contemplated
by Section 32 of the Arbitration Act relates only to thet clauss of the
contract which has reference to an arbitration agreement but if the validity
of the contract itsall in challanged & suit lies in the courts. This is for
the reason that under Section 8 of the C. P. C. every person has right to
bring a suit of civil nature and, therefors, a sult can be brought in the
court challanging the validity of the contract itsei!, although it may contain
an arbitration clausa.

Once the disputa Is found to be within tha scope of the arbitration
clause, it is no part of the province of tha Court to anter into the merits
of the dispute, (Malr vs. Gordhan Das, A. |. R. 1851 Suprema Court. 9)

Besides the above pasition which relates arbitration clausgs, Section
32 of tha Act also bars a suit 1o enforce an Award (Ram Sahal vs. Babulal,
Al R 1865 ANl 7).

Thus, the only remedy for an aggrievad party in the situation
indicated sbove, s to make an spplication under the Act and not by a
sult. Later part of tha Section 32 of tha Act also enjoins on the Court
rol 1o travel outsids the statutory provisions whila granting rells! In econ-
nection with the disputa ariaing aut of arhitratian sqresmant ar award.”

The object of bar contemplated by the lagislation Is to prevant
abusa of tha process of lew and 1o avold dalsy and sxpsnss In the
anforcemcnt of arbitration agreement or sward and avolding basalass
suits challenging thair existance and wvalidity (Jawaher La! Barman v,
Union of Indiz, A. . R, 1962, Suprems Court 378).

Variuus provisions of the Arbitration Act lay down that remedy pro-
vided for a party in Civil Court is not by way of sult but by way of applica-
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tions. Under the Arbitration Act various provisions of the Act including
Section 33, contemplate the contest by parties before the Court by means
of applications and not by way of suit.

3.5 Nsture of Jurisdiction of Courts in Arhitration :

Mo doubt the legislature has the power 1o extend the right of
arbitration and 1t may regulate or limit the exercise of arbitrallon proced-
ures but arbitration statutes ara not ousting courts of jurisdiction but
meraly providing for an addithonsl remady of which the party may of hia
own free choice avail himsell., The Ceourts work in aid of arbitration if
such & forum has bren sclected by the partiss. The jurisdiction of the
court is neither overlapping nor is abrogativy ol the arbitual procedura.
Statutory provisions relating to arbitration ers also not violative of con-
stitutionsl provislons guaranteelng that the courts shall b open to every
person for redress of injury. (See Corpus Juris Secundum Vol 6 Page
165).

Section 33 of the Arbitration Act contemplates three kinds ot sppli-
catlons ;

(1) The spolication challanging the existence of an Asbitra‘ion
sgreement or Award, (A speciman lorm of such an spplication is
filed a3 Appendix 31),

(2) The spplication challenging the wvalidity of the Arbitration
sgreement (not tha contract containing the arbitration agreement) or
eward, and

(3) The application to have the elfect of the Asbitration or
agraement determined, (R. N Ganekar and Co. vs, Hindustan Wires
Led. 1874 Suprema Court, 3031

The above thres sltuations Tor contest by applicatlons are only
thosa for which thers ls an ‘express bar of a suit under Scction 32 af the
Act

38 Jurisdiction of the Court for spplications under the Arbitration
Act:

Section 31 of the Arbitration Act dafines the jurisdiction and pln-
point the court where all applications under the Arbitration Act will lie,
and where the award ls to be filed. Sectlon 2{c) of tha Arbitration Act
defines the word *Court’ 1o maean civil count having jurisdiction ta decida
the question forming the subject matter of tha reference if the same had
been the subject matter of a suit.
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In Kumbhs Mawji vs. Union of India (A 1. R. 1953 S.C. 313) the
Hen'ble Supreme Court has explained the scope of Ssction 31 of the ActL
After examination of varisus sub-ssctions of the said section, It has baen
held that tha ssction intands (o vest the jurisdiction of the court In which
an award is filed to ba effec iva in thres different ways :

(1) By vesting In ona court tha authority to daal with all ques-
tions regarding the walidity, elfect or existénce of an award or an
arbitration sgreemant,

(2) by casting on ths parsons concerned tha obligaton 1o fils
all applicatians regarding the conduct of arbitration proceedings or
otherwiss srislng out ol such proceedings in one court, and

{3} by wvesting exclusivae jurisdiction in the court in which the
first application ralating 1o the matter is fled.

The main cbject of tha scction ss well as Sections 32 and 33 of
the Act is t2 ontrust tha decizslon of tha relevant disputes to the specified
court and bar, th: remedy under Section 32 by a regular suit. (See also
Jawahar Lal Barman va. Union of [ndia, A. 1. R. 1862 Suprems Court 378).

The expression "Court” in sub-section (1) of Section 31 of the Act
will includs the court to which ths proceadings might have been trans-
ferred after tha award was filed ecithy under Section 24 of tha Coda of
Civil Procedure or under Secilon 13 of the Bengal, Agra and Assam Civil
Courts Act, 1887) (52e Nand Kishare va. Mul Chandra, A.L.R. 1966AI1. 613.

3.7 Agresment batwesan partias regarding Jurisdiction :

Paint to be noticed in arbitration cases is that once a party selact
such specilied court having jurisdictian, all spplications shall ba mads 1o
that wery court and to no other court that is to say such & court will gat
oxclusive jurisdiction, by tha statuts to Ury end dsisrmine the malteis
brought balora it. MNommally ths court shall decide the controversy raised
in the applications on the alfidavits, ficld by the parties but 81 the sams
tima if the court thinks it just and expedisnt it can procesd to decide the
applications on other evidence also.

Al the sams time parties cannot agree that the existence or walidity
of an arbitration agreemant will be finally decidsd by the arbltrator and
not by the court as it would ba an agreemént sgainst public palicy becauss
Sectlons 31 and 33 state that verdict of tha court on these guestions
shall bz final and in regard to tha same pariles cannat contract out.

3.8 Specification of Court :
The conjoint effect of Sections 31 to 33 is 10 entrust 1Mdnhl_pn
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of the relevant disputes raised in the applications to the specified Court
for - decision that js why remady by way of regular sult in regard to the
sams disputs, Is barred under Section 32 of the Act. Tha intention of
clothing a single Court with effective and exclusive jurisdiction is to avoid
tha conflict of jurisdiction.

Therefore on a reading of the provisions of Sections 31 and 40 of
tha Act, ths following propositions emerge regarding the court which
would have jurisdiction to entertain an application for filing an award :

(1) An award cannot be filed in a Small Causes Court as has
been laid down under Section 40 of the Act.

(2) An award relating to tenancy rights or other matters with
respect of which a Revenue Court would have jurisdiction to
gntertein &8 suit, no proceeding can ba taken in & chdl court. Such
disputes ara 1o be dealt with by the Revenue Court only.

. {(3) An award is to be filed in a Court within whose teritorial
jurisdiction the property in dispute or any portion of it is situated
or cause of action has arisen.

(4) The reliefs granted by the Award must be within the pecuni-
ary jurisdiction of the court in which the award is filed.

39 Applicabllity of provisions of code of Civil Procedurs to pro-
ceeding under the Arbitration Act :

In regard to the proceeding taken before the Court under the
Arbitration Act, In so far as the procedure is concerned the provisions
of tha Code of Civil Procadura shall apply to all proceeding bafore the
Court and 1o all appesls under tha Arbitration Act. Further for the applica-
tion of an spplicant in relation to the Arbitrarion proceedings the powers,
vested Intha Court in respect of any of th: matters, set oul below (as
gtated In the 2nd Schedule of the Act) are the same az in any proceeding
bafore the court Le.

(1) Tha preservation, interim custody or sale of any goods,
which are tha subject-matter of tha reference,

(2) Securing the amount in difference in the reference,

{3) . The detention, preservation or inspection of any property or
thing which Is the subject ol tha reference or as 1o which any question
may arisa therein and authorksing for any of the aloresaid purposes
any person 1o enter upon of into any land or building in the posses-
slon ol any to the reference, or authorising any samples 1o ba
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taken or any observation 1o ba made, or experiment to be tried,
which may be necessary or expedient for the purposa of obtaining
full information or evidence,
(4) Intetim injunctions or the appointment af a receiver.
(5) The appointment of a guardian for a minor or person of
unsound mind for the purposes of arbitration proceadings.



CHAPTER IV

ARBITRATION AND THE AWARD

4.1 Appointment of Arbitration :

The rule is that the arbitrator is ta by appaointed by the consant of
the parties. He ls sither nominated in the arbliration agreement itsell o
later when dilference or dispute srises. Il the parizs cannol agres or an
appointed arbitrator refuses to act, any party may serve the other party
with a written notice to concur in the eppointment of a named arbitrator
under Section 8 (1). Il the other party does not concur in the appoint-
ment within 15 days after the receipt of the notice, the court may on the
spplication of the other party who gave tha notice and after hearing all
the parties appoint the arbitrator under Section 8 (2). A copy of such an
spplication to be moved to the court for appointment of an arbitrator is
being filed as Appendix 9.

Whers an arbitration agroemant provides that reference shall be 1o
two arbitrators, one 10 be appointed by each party, then unless a different
intention is expressed In the sgreemant

4.2 Irravocable Authority of an Arbilrator ;

Unless a contrary intention is expressly agreed upon, the suthority
of an arbitrator or umpire Is irrevocable except as provided in the Statute.

4.3 Immunity of an Arbitrator :

In view of the two declslons of the House of Lords, in England an
arbitrator Is immuna from being sued in damages for negligence. In India
slso the arblirator Is statutorily protected from such lability by Section 1
of the Judicial Officers Protection Act 1850,

4.4 Jurisdiction of an Arbitrator

Mormally tha scope or construction of arbitration agreemant will ba
gone into by the arbitrator initially and not by the court (Renussger Power
Co. vi. General Electric Company 1884 (4) Suprema Court Cases 678). In
taking the said view the Supreme Court has taken note of the obs«rvations
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of Lords Wright and Porter in Heyman vs. Darwing Limited 1942, AC 356
that ~an arbitration agrecment” may confer jurisdiction on the arbitrator
even to decide on the validity of an arbitration agreement. Indeed, such
powers ara given 1othe arbiirator by tha rules of ce rtaka inter-national
Chamber of Commerce. This is a walcoms trend 10 increase the ambit of
the jurisdiction of the arbitrator and ta reduce the control of the courts on
arbitration proceedings. But if tha whole of the contract ks invalid includ-
ing the clausa relating to arbliration and the arbitration clause Is insepar-
able, in such a situation, In view of Ssction 33 ol tha Asbliration Act 1940
remedy lies balore tha Court and nat bafara tha Arbitrator. {See Khardah
Co. v. Reymon & Co ., A. |. R. 1862 Supreme Court 1810).

4.5 Powers of Arbitrators :
Arbitrators have implied duly 10 &ct accarding (o law—

(a) Substantive powers : Same powers as of eourt including
award of interest. See Section 13 also.

(b) Procedural powers : Principles of cods ol civil proceduras
and natural justice are 1o ba lollowed.

4,6 Retiroment and Removal of Arbitrator :

In India the arbitrator has the right to resign or retire, 11 he refuses
to act or neglects to act or isincapabla of acting or dies, tha party who
appointed him may appoint @ new arbitrator in his place (Section ).
Similarly, ths court may, on the spplication of any party 1o a relerence
remave an arbitrator or umpire wha fails 1o use all reasonable despatch in
entering on and proceeding with the reference and making an award. The
court may also remove an arbitrator or umpire who has misconducted
himself or the proceedings. Coples of such spplicaiions to be moved
under Sections 11 and 12 of the Act are being filed as Apperdix 1710 19.
After such removal the court may appolnt a new arbitrator of an umpire.
Such appointment may also be made by the court alter the court has
granted leave to a party to revoke the suthority of an arbitrator or tha
umpira (Sections 11 and 12).

4.7 Award to be signed :

Alter the evidence of the parties has been closed the arbitrator or
the srbitrators of umpire are raquirad to reduca their conclusion kn the
shaps of an award which they are obliged to sign and give notice in
writing 10 the partiss of the making and signing of the award. This notice
will also indicate tha amount of feas and chargas payabla In respect of the
arbitration and award.
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To complete tha award it is not necessary that is should be signed
by tha parties. . Il the arbitrator has signed the sward undsr the lew it s
validly pronounced and made. The word *‘mads’ means that the mind ol
tha arbitrator has been declared and filing of it is only a ministerial act.
Dnce an award is signed, the arbitrator becomes funcius officio unless
thare I3 somaething 1o the contrary in the arbitration agresmant lself.

Date of Awaerd ;

It will be the date on which the award is published. (Gujrat Water
Supply and Sewerage Board ve. Unigue Erections (Gujrat) (P.) Ltd. (1983)
(1) Suprama Court 285,

Filing of Awasrd:

After the award has been signed a party to the arbitration 1o the
agreement made or if so directed by the court and upon payment of the
fees and charges due in respect of the arbitration and the award as well
a3 the costs and charges of filing the award, that is after all these steps
are taken, the arbitrator is duty bound to cause the award or a signed copy
thereaf together with any deposition and documents which may have been
taken and proved before them, to ba filed in court. Thereupaon, the court
shall give notice to the parties of the filing of the award. In case the
arbitrator has stated a specisl case on any question of law involved, the
court shall after giving opportunity 1o the partiess pronounce its opinion and
such opinion shall slso form part of the award.

Afver an award has been filed In the court, it cennot be remitted to
the arbitrator for resubmission in case it was deficiently stamped. It may,
however, be borne in mind that an award which was neither registered nor
was filed in court is still binding on the parties. It is also open to an
arbitrator to make an Interim sward under Section 27 of the Arbitration
Act but at the same tima an arbitrator is bound to pass an award which Is
final.

4.8 Gunlul;utlﬂn. Operation and effect of Award, Principles of
Construction of Award :

An arbitration award is a decision ol an extra-judicial tibunal which
the parties themselves have created, and by whose judgment they have
mutually agreed to sbida.

Following the general rule of favourable construction which s now
spplied to arbitration proceedings, it is usually held that arbitration awards
will ba construed liberally, rather than technically, and every reasonable
Intendment will be made in their favour or support. Hence, if an award
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is susceptible of two Interpratations, ons of which will rendar it vaild, and
tho other, invalid, the formaer will b2 adoptled. The award must ba con-
trued as a whole, 5o as to give effect to every word and sentence, and so
that ona part may stand agreeabls with the other and all parts stand
together. It should not be construed so that anything would b vain and
superfluous. (See Corpus Juris Secondum Vol. 6 Page 366).

Where the award is ambiguous it is for thae arbitrator and not the
courts to resolve any doubts as 1o its meaning of extent, and if the sward
is not ambiguous, the court may nat go behind the plain language thareo!
in search for reasons for the award. (Corpus Jurls Secondum Vol. 8
Page 306),

Opavation and effect of award :

A valid award, regularly and properly made, ordinarily has the sama
operation and clfect as against the parties and their privies as tha judgmant
of a court of last resort.

Res Judicata and Estoppel &

Tha doctrines of res judicata and estoppel are applicable to an arbit-
ratian award in the sama mannaer as they apply to the judgment ol a court.
{Corpus Junis Secondum Vel. 6 Page 375).

Torts and Nuisances ;

Thets is no doubt that disputes arising in tort may be submitted to
arbitration and in case of private nuisance, the owner of land may submit

the guestion of future as well as past damages, and will be bound by the
awand.

Fees and charges of arbitration :

In marcantila and business arbitrations eithet relevant rules of the
Chamber of Commerce which is referred 1o in the arbitration agreement
provide the scale of fees and charges and in absence thereof there is a
implied contract to pay the arbitrator reasonable remuneration for his
services. (Crampton & Holt vs. Ridiey & Co. (1887) 20QBD 48). It Is also
open toan arbitrator 1o demand his fees befora entering on the reference
and in case he makes such of demand, the sama is not illegal (See Teja Singh
wvi. Unfon of Indie, ALR. 1955 All. 666). ANl disputes releting 1o remunars-
thon or costs of an Arbitrator are 1o be decided by the court under Section
38 of the Act. A specimen form of such an application is being annexed
as Appendix 33,
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430 Lien on Award

An arbitration or umpirg has align on the arbitration agresment and
award far the amount of his chargas.

411 Limitation for making application for filing an award on
satting aside & Revision of Award ;

Under Articla 119 of the Limitation Act, 1883, thiry days from the
date of service of tha notice of the making of the award is the period for
filing the award in th* court. Similarly for making an application sither
for sotting asida an award or getting on award remitied for reconsideration
limitation prescribed Is thirty days from the date of service of notlce of the
filing of the award. Delay in filing elthor ol the sald applications s liabla
to be condoned undsr Section 6 of Limistion Act provided sufficient
causs ks shown,

412 Award without Reasons :

Subjesct 1o a.contract 1o the contrary the existing law in Indis and
in U, K. ls that an Award without reasons is valid.  This is 5o becauss an
Award by an arbitrator is not a judiclal declsion.  [See Ralpur Development
Authority va. Chokhamal Contractors (1989) (2) Judgments today 285
Suprama Court.  Howsewver, the guestion es 10 whethe r ordingrily an  Awerd
should contain reasons of not is ot presen! engeging the atiention of the
Hon'ble Suvprema Court of India.

4.13 Award of Interest by Arbitrator :

For the purposes of celeulation of interest from the date of com-
mencement of the arbitration proceedings, it will ba the date on which the
Arbitrator enters upon a rolerence -Gujrat Water Supply & Sewersgs Bosrd
vs. Unigue Erectors Gujrat Pvi. Lid. (Judgments Today, 1989 (1) Supreme
Court 285).

The Arbitraror has no jurisdiction to award Int2rest in regard ro the
cases ariging before coming Iato force of interest Aci, 1978 State of Orisse
vi. J. P. Lath (Judgmants Today, 1883 (3) Suprema Court, 340).

The Arbitrator also cannot award interest pendente lite as it is not
a court ((See Executive Engineer (lrrigation) Gali Mala and other vs.
Abhaduta Jona, (A. |.A. 1988 Supremas Court 1620) and also Estate of
Qvriss v3. Dandasi Sahu, (A. 1. R. 1988 Suprema Court 1781). These casas
require reconsideration by the Hon'bla Suprema Court. Ploase also ses
Stata Amandment (U. P.) adding Rules 7-A 10 the First Schedula,
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However, th: court can sllow interest from the date of the sward
4l tha date of decres. Thisis so in view of the decision of the Suprema
Court in the case of Exccutlve Engineer (Mrigation) Galimala (Supra) and
Section 29 of the Arbitration Act and Section 34 of tha C.P.C. See
(Gujrat Water Supply and Sewerage Board vs. Unigue Erectors Gujrat PvL.
Ltd. (Supra).

414 Judgment in Terms of Award :

1 no case hai baan made out, either to remit an award for reconside-
ratian or 1o set aside tha award, the court will procsed to pronounce judl-
gm-nt according to the award (a speciman filad as Appendix 20) and upan
the judgment so pronounced a decroe of the court shall fallaw, Tha decres
50 passed must ba pecording 1o the Award.  Thera is o lzagislative mandate
also Incorporated under Section 17 of tha Act that no appeal shall fia from
such a decrea except on the ground that it is in excass of, or not athanwiwe
In accordance with the mward, .

415 Value of Forelgn Awards of the Superior Cours of any Reci-
procating Territory :

Thae explanation to Section 44-A of the Civil Proceduce Code makes
it claar that even when an sward in such reciproc ating tatritory  has baen
fited for being made a ruls o tha court, far the purposse of eafaresmant in
indis undsr tha raciorocal arangemant for tha enforcemant of foreign
judgments batween such reciprocating temitory and India, the award will
still be treated ms an award and not as a judgmant or drcrsa of tha courl.
Such a forelgn award is anforeaabls i India under Sections 4 10 7 of the
Foreign Awards (Recognition & Enforcenment) Act 1881 (copy filed as
Appendix 37).

Forelgn Awards :

A foreign award may be enforced under :

(1) the Arbitrarian (Protocsl and convention) Act. 1837, (copy
annexed as Appendix 36):

{(2) the Foreign Awards (R:cognitian and Enforcement) Act,
1961, (copy annaxed as Appendix 37),

(3) the gwnral law apart from thass Twd acts, as mantiansd
above.

Thise Forelgn awards ara enfowcsabl: on thy grounds of justiss,
cgulty end good conscisnce.



( %0 )
418 Award not Flled in Court-Valua of :

The Hon'ble Supreme Court has summarised the legal position in
this regard in an ynreported case, Uttam Singh Dugge! & Co. vs. Unilon of
India, raferred 1o in Satish Kumar vs. Surendar Kumar (A. 1. R, 1970 Suprema
Court B33) observed as follows :—

“Tha true legal position In regerd to tha effect of an award is not
in dispute. It is well-settled that as & general rule, all clalms which
are the subject matter of a relerence to arbitration marge in the
sward which ls pronounced in the proceedings before the arbitra-
tor, and that alter an award has baen pronounced, no action can be
started on the original claim which had been tha subject matter of
the relerance. As has been observed by Mookerjee, J. in the case
of Bhafsher! Ssha Banikys va. Beharl Lol Bassk, the awsrd |a, in fact
8 final adjudication of a court of the partles’ own choice, and until
impeached upon sufficient grounds in the appropriste procesdings.
an award, which Is on the face of it regular, is conclusive upon the
mefits of the controversy submitted, unless possibly the parties
have intended that the award shall not he final and conclusive __ in
reslity, an award posseases all tha elements of vitality sven though
it has not been formally enforced and it may be relied upon In a
litigation between the parties relating to the same subject-matter.
This conclusion, according to the learmned Judge, Is bassd upon the
elemantary Principles that, as between the parties and their privies,
an sward Is entitled to that respect which is due to the judgment
of & Court of last resor.™

The Suprema Court has thus, held that a valid award I final and
binding upan the partiss and no sult could ba flled on the additional cause
ol sctian.

An sward not filed in the court whether can be relsted upon in Defence ;

Such an sward has hasn held by tha Allahashad High Crurt In cass
of Kedar Nath vs. Amblks Prated (A ) R. 1974 All, 37} 1o be entitlad, 83
betwean the partive and their priviss, to the same respect which is dus 1o
8 judgmant of a court of last resort and, thyrefore, can b relied upon in
dafenca. Such an awsrd may nat confer any enforcaabls right upon the
person in whoss favour it Is mads but it cannot ba sald that is & nullity or
non ect. Kashinathss va, Nertingsa, A 1. R. 1981 Suprema Court 1077).

Awwnrd not made any Ruls of Court :
An award partitioning property, which is duly registered, would be a
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valid deed of partition even though not made a rule of court (Gadedhar
Pands vi. Gangedhar Pands, A. 1. R 1972 orlssa 24).

417 When a sult liss against an award :

When an award cannot be made a rule of the court under Seclion
17 of the Arbitration Act, 1940 or under Sections 4 to 7 of the Foreign
Award (Recognition B Enforcement Act, 1961), a suit for specific parfors
mance of the award is competent under Sectlon 25 of the Specific Relis! Act
and for the same thers Is no bar undar Section 32 of the Act. This Is so
because Section 32 of the act bars only a suit 1o enforce an award which
falls within the ambit of the Arblirstion At and not other awards.

Wit Jurlsdiction sgainst arbitrators :

Since & writ of mandamus cannot be lssued against a privats
individual, no writ will Il against an arbitrator directing him to fils an
award In cowrt In accordance with Sectlon 14 of the Act. In case, howaever
an arbitrator has been appointed under a statute e. g. under Section 10-A
of the Industrial Disputss Act, his position s that of a statutory arbitrator
and If the court is satisfled that the relevant ground exists & writ can be
issued agalnst him.



CHAPTER V

STALEMATES IN ARBITRATION AND THE ROLE OF THE COURTS

An arbitration agreement may be of twa kinds

(a) An agreement in which the mannar of making a refcrence 1o
arbitrmionis not Indicated and no arbitrator is appointed. In
tuch situations, there ate cortain implied conditions of arbitra-
tion agreemonts as provided In the 1st Scheduls of tha Arbitra-
thon Act, A copy of the sald implisd conditions of arbitration
sgreements as provided in the 13t Scheduls of the Arbitration
Act, has been annexed a3 Appandix ‘1" alongwith the amend-
ment as applicabls in U.P. Specimen coples of such agraements
has also been annaxed g3 found in Appendix <2" and -3", Speci-
men copy of usual srbitration clause In a partnsrghip deed is
#leo annexed as Anpendix *8°.

(B} Whare tha manner of making & reference Is Indicated, such ss—

(1) The rules of an arbitral institutions, for example, the rules of
Bombay Chambers of commerce, or Indian Council of
Arbitration, London Court of Asbitration copies of such
bye lows/Rules ol arbitral institution heve slso been annexed
o3 Appendix *4°, ‘5" and 41,

(i} The arbitrater i named. This very often happens ln the
cess of arbitration clauses mlating 1o Public Works Depart-
ment or Elcetricity Department Specimen coples of such
aibitration agreements are annexed as Appendix *7° and 8",

Arbitretion Act, 1940 makes a distinctlon between ~arbitration™ and
“arbliration proceedings.™  The former mersly Indicates the altermnative to
litigation.  The later indicates the existonce of resort to arbitration process.
For instance, Section 37(3) of the Act rxplains how arbltration Is commen-
ced. Such commancement brings into existence an arbitration proceeding.
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After a dispute iz raised and on commencement of arbitration
procaedings furthar progress of the said proceedings is braught with various
types of stalemates. Let us study them s 1o the continganciss when they
atisae and the remadies 1o overcome them. In cases in which the parties
raise a dispute regarding axistance ar validity of the arbitration agreement
itsell, the remedy lies by way of moving an application under Section 33
of the Arbltration Act for determina’lan ol such a dispute by the court.
This finality of the jurisdiction of the court also exists In India in regard to
Intémnational arbitration agrecment 89 ctated in Sectlon 7({1) (1) (i) of the
Foreign Awards (Recogrition arsd Enforcement) Act, 1969, A proforma of
such an application under Sectisn 33 of theArbitrati an Act is annexed as
Appendix *31°,

(i) On a dispute rrising brtween the parties, the parties are
obliged under the law 1o refer thelr disputs to the Arbitrator
at par sgroemant and in case no arbitrator has been named,
gither by nam= or by deslgnation or by the arbitral institu-
i tha remedy liss by a party to tha arbitration agreement
to serve on the other party thereto a rotice raquiring
sppainiment of an arbhitrator.  Although the law provides
o pariod of limitatizn of ana month and where Government
is a party three mantha (in U.P.) far serving such a notice..

yet It is open to a pariy to contract cut of the said period as providad for
by making a natics for a shorter period than a statutory period of limitation.
Thus, a notice 13 appsint an arbitrator or refer a claim to the named arbi-
traror commances the srbiration  In casa thers is still a stalemats and the
other party daes not agras for the sppaintment of & sals arbitrator or does
nat appaint s own abitra'or 83 thy case may be, remedy lles by way of
maving an application under Seciion 8 of ths Arbitration Act to the Court
for making such apgaintments. Spscimen copies of such applications for
sppilntment of an arblirator or substitution of an arbltrator or appolntment
af an umpira are annexsd as Appandix -8, 11 and 12, Spacimn coples
of the orders of reference &t alsa an srd*r of appointmant of new arblirstor
13 bs mada by the court #re also annaxed as Apoandix 10 and 13°,

{ill} When parties entsr into an arbliratisn agreement the sutha-
rity of an agppainted arbitrator becomas [rrevocable except
with tha lasvs af the court  In a case where after entering
the referance the arbitrator  has misconduct' o kimsell and 8
party dasires that hit suthority be revaked, ha has to make
on applicatian undsr Section 56 of 1he Arbiustion Act 1o the
Court. To remove the said stalemats an spplication lles to
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the Court and a proforma copy of such an application s
annaxed &3 Appendix 14"

If an arbitrator or umpire fails to use all ressonable des-
patch in entering on a proceeding with reference 10 making
an award, It is open 1o a party to make an epplication
under Section 11 (1] of the Actfor removal of such an
arbitrater, Specimen form of such an application is being
annexed as Appandix ‘17,

In casa tha arbitrator has before the delbvery of award
misconducted himself or the proceedings including  refusal
to teke material evidernce of 8 papy or has taken somae
evidence of tha other party behind the back of the applicant,
in all such cases remedy of the aggrieved party lies bafore
the court by way of an spplication to remove such an
arbitrator or umpire. Specimen form of an application for
such removal is annexed as Appendix *18°.

11 an arbitrator after entering intoe & refererce finds some
ditficulty in forming an opinion about 8 guestion of law
that arises bafcre him, It Is open o the arbitrator 1o mowve
an application under Section 13({b) of the Arbitration Act
for stating the said question of law for the opinlan of the
court. This remedy has been provided for so that the
proceeding bafors the arbltrator may procesd propary. A
proforma copy of ssch an epplication to be moved by the
arbitrator is annexed oz Appendix “16°. On such an
application being moved the court gives notice (copy
ennexed a3 Appandix 18) thereal 1o *he parties snd aftar
hearing tham, shall pronouncs its opirlan therson and such
opinion shall be added 1o and shall form part of the award,
A specimen of such notice given by the partles for hearing
on the quastion of law referred to is annexed as Appendix
18"

i, howewer, after the arbltrator had entered into & refers
ence, a party later on discovers aftter the sald reference
that the arbirstor In question is & relation of the opposite
party the applicant can sesk  relief from the court for
remaval of such an srbitrator praying for an  appolatmant of
anather arbitrator In llsu thareal by making an applicatian
under Section 12 of the Arbitration Act. A contingancy
to move such an application may also arise when the coun
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had remowved an arbitrator who had noteéntered on the
relerence at all or when the suthority of the arbitrator was
revoked by leavs of the court. A prolorma of such an appll-
cation is ennexed as Appandix 19", | for some reason the
courl does not find It fit 1o sppoint a new arbitrator and
fecls that no useful purpose will bo served in arbitration, it
may also pass an order that the arbitration agreement shall
ceage 1o have effact wilh reapect 1o the difference referred.

In a situation in which thers exists an arbitration sgree-
ment, yat degpite the fact that a disputs batween the
parties hag arisan, yot tha opposite party doess nat honour
the sald arbltration agreement and Is not inclined to proceed
with the arbitratian, in such a case it is open to a party to
the arbitration sgreement, to move an spplication under
Section 20 of the Arbitration Act to the court for 8 prayer
that tho arbitration agreemant be ordered to be filed in the
coult and an order of raference be mada 1o the arbitrator
in tarms of the agreemant, of to an arbitrator appointed by
the court. A praforma copy of such an application under
Section 20 of tha aforesald Act Is annexed s Appendix
26", Upon making of such an application the court shall
send notice thareal ta all partiss and pass orders scc-
ardingly . Specimen of such notice glven by the court and
ths order passad an such an spplication are annexed as
Appendix “28° and 27",

If thara is dalay for same reasonsble cause in the delivery
of the award by the arbitrator In tha sensa that tha Vime
provided for in the arhitration agreemant fs about to explra
and it will not b passibla far the arbltrator 1o dellver the
award within tha tima aforesald, it Is open 10 the court
to anlsrgs thme for making tha award.  Any provision entit-
ling 1h:1 arbitrator  himaslf 12 enlarge tha time for making
the awsrd, except with tha consent of the parties 1o the
sgreamant shall ba, howaver, void. A proforma copy ol
such an application under Sectian 28 of the Arbitration Act
is annexed as Appandix 29",

If, however, after the sbove hurdles are got over and the
arbitrator ultimately makes an awsrd but does not file the
sams in court either because his f=a or charges are not paid
on the opposite party, reises a dispute regarding his fee or
charges 1o be determined by courl, the applicant has to




(i)

(i)

(i)

(36 )

move the court Tor determinatbon of dispute relatng fo
remunerstion or cost of arbitrator under Section 38 of the
Act, A sp-cimen of such an ppplication to be moved
before the court is annexed as Appendix 33,

MNow when the court decldes the conbroversy regard-
ing the remuneration and charges of an  arbitrator,
and such charges are slsn paid, and on a request being
mady to the arbitrator to fils the award In court, he
neglects or refusas to file the award in court so that it
may ultimately culminate into a decrse of the court, the
spplicant has 1o move the court with & prayer for & direction
10 the arbltrator to file the epward in court with full record
of depositions and all the documents proved bfore him
by the partiss and with further prayer that upon his filing
the award In question. further proceedings br taken in
accordance with law. A specimen of such application to
bs moved by a party under Section 14{2) of the Act |
annexed as Appendix “21°. A specim®n of the notice
by tha court 1o the parties conseguent upon such an appli-
cation, s snnexed as Appandix ‘22°,

Aftar the sward by Arbitratnr or Umpire (8 speciman of
which is arnexed as Appendix 20 and 40) Is filed in cass
it Is found that three conditions mentioned under Section
30 of the Arbitratian Act aro exlsiing, that is 1o say, the
arbitrator has misconducted himesl! or the proceading nr
the award has bsen mada after an ordsr of sup=rsassion
was passed or after tha arhitratinn penceedings had breoms
Iavalld undar Sectian 35 of the Arbitration Act or the Award
was impropsrly procured nor Is ctharwise lnvalid, the remady
of tha agorieved party lles in moving an spplicetion undar
Sectinn 30 of the Arbitration Act 1o, the court 1o sel aside
the sald award, A proforma copy of such an spplication
under Section 30 of the aforesaid Act Is snnexsd as
Appendix 30",

In India a person has a right under Sectlon 9 of the C.P.C.
as well as Saction 28 of the Contract Act 1o fila & sult In
a court of law In regard 1o a matter of civil dispute. Thus
It ks also open 1o a parly to the arsltration agrecment 1o
commence a legal procreding in a court of law even in
regard to any matter agreed 1o ba referred to arbitration.
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In such a situation the sult will prevail over the arbitration
agreement unless a stay of such proceeding is granted by
court undor  Section 34 of tha Arbitration Act. The defen-
dant of such acase has to apply for the stay of the legal
procecdings, othsrwise the pandancy of the suit on samo
subject matier will stand in the way of arbitration procsed-
ings. A proforma copy of such an application under Section
34 of the Arbitration Act is annexsd as Appindix “32°

For the vaiizus typos o crdors e tumplat.d to be passed
by tha court in aid of tha arbitration procdedings undsr the
Arbitration Act, the Act also contymplst:s appoals sgainst
the following orders pazsed by tha court t=—

An order ;—

Suparicding an arbitration,

On an award statud in the form of a spacial case,

modifying or correcting an award,

filing or rsfusing 12 file an arbitration agreemant,

staying o refuting 12 stay [:gal procsadings whero there
iz an arbitration agrecm.nt,

setting asid s or refusing to st asidz an award,

Mo appaal lies axcopt the ordws enumersted abowe, Also no
appial live sgainst any ord ¢ passsd by 8 small cause court.  There is also
arider attached ta such a right of appral ta tha sffsct thst no s=cond
app#al liss against an ordiyr passed in appsal as abova oxcapt that an
appeal shall lis ta the Suprims Court. Specimen form of appeal against

¢ the orders is annaxed as Appandix 34,



CHAPTER VI

8.1 Plt-falla in Arbitration :

After considering that thero #re various Stalemates in going shead
with the arbitration which may culminate intio an enforceabls Award, still
there are various pil-falls in arbitration which aie worth noticing.

0]

i

(i)

The Award delivered by an arbitrator is liable to be remitted
or modified. As regards the conditions in regard thereto, onae
will find the sama discussed in the following pages. However,®
a specimen of such applications s being filed as Appendix 24
and 23 respecthvly.

Such an sward is also lisble 10 be set aside intoto. The
grounds for setting an award arfe 38l oul in this chapler
later. However, & specimen of such an application is being
filed as Appendix 30.

(i) The pleadings by way of applications to the court under

the Arbitration Act may not be found to be in accordance
with the rules of the Court and hence may be rejected. A
copy of the relevant Rules made by the Allahabad High Court
is filed as Appondix 38,

{iv) Upon the filing of the chil sult in regard to & matter whee

dispute relating to an arbitration agreement exists the court
may In an appropriate case stay eaither the proceedings in the
suit itsel! or may refuse to stay thersby relating to the party
to parsue the very remedy under the Arbitration Agresment.
Such grart or refusal of the stay is in the discretion of the
court. A specimen ol form of spplication to be filed under
Section 34 of tha Act for stay of the suil is annaxed as
Appendix 32, However, when will the court exercise it
discretion 1o refuss stay has been enumaratsd later,

But thare is a stetulory rider attached 13 it. Upon an
application being made for sisy, i tha defendant “takes
steps” by way ol liling of a written statement in furtherence



(%)

of the sult itself, this means that the defendant has walved
his right for the continuance of the abitration proceedings.

(v) In a pending suit. the partics may at any stage agree lor having
thair differences settled through arbitration rather than in the
court. In such a case an application has 1o be msde 1o the
court to refer thair disputs to arbitration under section 21 of
the Act. A specimen form of such an application and of an
Award given thersalter is filed as Appendix 28, and 39

{#i} Even if the parties are proceeding in an aibitration but if tha
legal procesdings upon the whols of the subject matter of the
reference have been commenced between all the parties to the
riference and & notice thareol has baen given to the arbitrator
or for tha procesding in a panding refarence shall be Invalid
under section 356 of the Arbitration Act unless a stay ol the
procecdings is granted by the court under section 34 of the
aforesard Act.

{wii} The court has still powsers to pass approprists interim orders
even after tha Award and pending the esxecution of the decres
in terms of the award when this power is to be sxercised
has boen discussad léter, Spiciman form of such application
is annexed 88 Apperdix 35,

(viii) If the parties are not satislied with the Award they may comp-
romisa the disputs as indicated below,

{ix) Il a person makes & default in complying with the orders of
the court, the court, has powsr 1o imposs penalty or punishment
to securs complisnce. The Arbitretor does not have any such
power, Therefore, despite an  arbitration agreement  under
which the paties have already chosen their forum, still for
the default indicated above, & person is exposed 1o finalty
of punishmant.

6.2 Compromise sfter the Award :

The Arbitration Act does not disable the parties from tarminating
their dispute in & different way, henca il the parties are dissatislied with
the sward and want 1o substitute it by a compromise by modification of the
awerd, in such & contingency it has been held by tha Hon'ble Suprema
Court—{See in case Munshi Ram Vs. Banwer/ Lal, AIR 1062 SC 803) that
the court May follow one of the two modes indicated by the Privy Council
in Hemanta Kumari casa (AIR 18189 PC 79}, the said courseas are, (8} il tha
whole of the subject matter of tha compromise is within the reference, the
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court may include in the operative part of the decree the award as modilied,
and (b) if itis not so, the court may confine the operative part ol the
decres to the award a3 far 8% scceptsd and othar tirms of settlemant which
form a part thereol «f severably and within the original reference, in a
schadule 1o the décree.  Tho rosult will ba that tha portion includsd in the
operative part would ba exccutable, but the agreement included in the
schedule would b2 enforceable as a decreo, such an agreement in the
schedule will be evidence of the decree.

8.3 Power of court to modify an award :

(i) Attar the award has been delivired, if the cournt finds that any
of the following three conditions exist, il may exercise its jurisdiction of
moditying or comrecting an award;

(a) Whare it appsars that a pant of the award is upon @ matisr not
referred to arbitration and such part can be scparated from
the other part and does not affect the decision on the matter
referrad; or

(b} Where the award is imperfect in form, or contains any obvious
emor which can be smended without alfccting such decision; or

{e) Whare the award contains a clericai mistake of an efrof arising
from an accidental slip or omission.

Such power vested in the court under Section 15 of the Arbitration Act 1o
modify o1 corect an sward can ba exsrcised even after a decres is passed
in terms of tho award (See Mohammad Mumtar Ali Vs. Mohammad Sadat
All Khan, AIR 1932 Oudh, 293). However, whan a portion which is errone-
ous is separable from the rest, the court may set aside that portion and
uphold the rest (Upper Ganga Valley Electricity Supply Co. Vs. U. P. State
Electricity Board, AIR 1973 Suprema Court 673).

6.4 (i) Power to remit the award :

In casa it is found that nons of the conditions for modification or
comection of an award are present and a party is dissatisified with the
award the court may from time o tima romit the award of any matter rele-
rred to Arbitration to tha arbitrator for reconsideration wnder section 16
of the Act upon such terms terms as the court thinks fit, in tha following
thres conditions:

(a) Where the award has left undetermined any of the metiers
raferrad to arbitration, orf where it determines any mattér not
refarred to arbitration and such cannot by separatad  without
affecting tha detsrmination of tha matters referred;
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Principles to Judge, if an award has left any matter undetermined.

in the cass of Santa Sila Devi vs. Dhirendra Nath Sen, (A. 1. R. 1863
Suprame Court 1877) in order to judge as to whsther or nol any matier
has been left undermined regard shall be had to tha following basic prin-
ciples 1—

(i) The court should approach an awa'd with a dasira 12
suppart L rathar than to destory it (Selby Vs. Whitbread &
Co. (1917) 1 KB 736 (748). ,

(i) The Asbitrats may deliver a consolidated award and unless
so specifically raquired, the award need not formally expross tha
decision ©f the arbitratir on each mattar ol difference as the
arhitrator is not bound to deal with cach claim separately (Re
Brown & The Coodon Canal Co., (1838) 9 AD & EN 822: 112
ER 1309 : Fowell Vu. Chrestie (1867) 2 CP 226).

{1ii) Unless a contrary intention appears, the court will presums
that the award disposes finally of all mattars in difference.
(Merrison v, Cresuick (1853) 138 ER 1254 : 13 CB 353),

(W) 1 an award is mada de prasmissis, the presumption s that the
arhitrator is irtended to dispose of finally all the matters
in difference,

(v} Wthe award is silent in respect of certain itsms of the claim,
it may be inferred that the arbitrator intended to disallaw
the sama,

(b) Where the award is 1o indefinie as to incapable of expcubion ;
of

{c}) Whara an objiction to tha legality of the award is apparent
upon the face of it.

It may ba borne in the mind that this remission of the award iz in
the discretion of the court. If ther: is no objection by either party, the courl
is not bound “suo motu” to ramit tha award under Section 16 of the
Arbitration Act. Itis only existing and alive award that can be remitted
for reconsideration, An award which has been set aside by the court cannot
ba remitted for reconsideration.  This jurisdiction ta remil tha award can
be axcreised only befors a decree is passed in terms of the award. Whan
the arbitrator has omitted to decide some of the matters of the arbitration
of has committsd an error of law which appears on the face of the award
the proper course is to remit the award—A, |. R. 1963 All 268, Except in
special circumstances, the award should ba remitted to the same arbitrator
of umpire who made the onginal award.
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Proceeding before the arbitrator when the sward iz remitted by the court
Under Section 16.

Tha maethod ol couducting further arbitration proceedings after
remission will depand upon the arbitrator to whom the award is remitted.
When the whole case is remitted, the arbitrator must hear fresh evidence,
if tandared and il ha "declines to do so tha award is liable 1o be set asida
under Section 16(2) of the Act. The court must fix the time within which
tha arbitrator or umpire will resubmit his sward.

Distinction between powers of court [n “remizsion”™ and sefting atide an
award,

From an examination al the word * remit™ used undar Section 16 of
the Arbitration Act it is clear that if the necessary prounds are madae out, the
court has a discretion 1o remit the award for reconsideration but such dis-
eration has to ba judically exercised. Howiver as we shall examine now
under Section 30 of tha Act, there s no such discretion left with the court
and in case a party has succeeded in making out a case which satisfes
the conditions laid down under Section 30 of the Act, the court has no
option or discretion left in the matier except 1o set aside the award,

6.5 Grounds for setting aside award :

We have seen above that Section 16 and Sectlon 16 of the Arbitra-
tion Act specify the circumstances under which an award might be comec-
ted and modified or remitted back (or re-consideration.  Section 30 of tha
said Act. however, empowers the court and states the grounds on which

such an award may be set askde. The said grounds are as follows ;

(a) that an arbitrator or umpirs has misconducted himself or the
procesdings ;

(b} that sn sward has been made after the lisue ol an order by
the Courl supsiseding the arbltration or after the arbitration
proceedings have become invalid under Section 35 ;

() that an sward has been impropeily procured or is otherwise
Frwalid.

Tha aforementioned grounds are exhaustive in the sense that an
award is lable to be set asids only on the ssid grounds. The court which
has jurisdiction 1o entertsin an application for satting aside the award is
the courl In which the award has been filed or cause to ba filed,

It may be made clear at this stage that an award is not open to
challenge on the ground that the arbitrator has reached on a wrong
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concluslon either on a question of fact of in law or has failed to appreciate
facts., This Is so far the reason that, finality attaches 1o the decision of
the arbitrator who is the Judge of both the questions of fact as well as
law relerred to him by the perties. Il none of the grounds mentioned
above are made out by an applicant, the award cannol be set aside. The
provisions contained in Section 30 and Section 16 of the Act which relates
to remission of the award are, however, not usually exclusive. Section 30
is mandatory in character, that is, to say il the conditions mentioned in the
section ara satisfled. Then only the court is obliged 1o set aside the award.
The position thus s that after an award §s set slde undar Section 30, itls
open 1o the parties 10 have recourse 1o arbitration in cass the arbiiration
sgreemant survives and in that event the court may femit the award for
re-considesation on the grounds mentioned under Section 16 of the Act.

66 Misconduct of Arbitrator—What is :

Lot us now consider what s mis-conduct for the purposes of clause
(a) of Section 30 of the Act. Mis-conduct may occuf at any stage between
clause (8) the appointment of an arbitrator or umpire ; clause (b) entering
upon the refergnce ; clause (c) the course af thy proceedings and clause
(d) tha making ol the sward.

Inso far as the mis-conduct of the arbitrator himself if concerned,
it will include such conduct ol the arbitrator as :—(i) bribery ard cormup-
tion (ii) partiality and bias, (i) disqualification or want or qualification
of the arbitrator or umpire, (iv) dishonesty, (v) personal knowledge of or
personal intsrest in the dispute ; and (vi) defect in appointment of the
arbitrator or umpire. Il the defect is a more irregularity and not want of
jurisdiction, the arbitration proceedings are not vitiated.

Mis-conduet in the proceedings will consist ol an include ; (i) acting
without jurisdiction or in excess ol it ; (i) failure to follow the proccedure
(iil) failure to ghve a falr opportunity of being heard to the parties ; (iv)
breach or neglect of duty.

The word mis-conducted the proceedings will .I.lln includas defect
in the award that is 1o say an errof apparent on the face of the award or
an award going beyond the reference or an award influenced by extranesous
clicumstances of considerations orf an award based on no evidence or an
award regarding inconsistent findings and also a decision in the award by
ignoring material documants on record.

Arbitrator in the Emplyoment of a contracting party : Engineers, Architects
elc. ;
This situation arisa in agreements with the Governmant or corpora-
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tions relsting to execution of works or supply of materials. Very often
we find that in thess types of contracts the arbitistion clauss provides and
sppoints an arbitrator who is an Enginesr or Architiet or thy Oficsr of the
Govarnmant or the Corporation. It may b arguad that such a parson, if
he antars on the reference and d scid:s the disputs, ho acts as a Judge in
his own cause, but such stipulation in the arbitra*ion agreement have beaen
upheld both in England as well as in India, The mere fact that such an
Engineer or Architect has a duty to watch the psrformancs of the contract
and. therefore, ha might have formed an opinion on the matters in disputs
is not encugh in th2 abience of any evidencs that he would not act fairly.
Inthe casen ol Registrar Cooperative Societies vi. Dharam Chand (A.LR.
1961 5.C.. 1743), the Suprems Court has upheld the award given by the
arbitrator and has held that there could not be any officisl blas in the
Registrar in connection with the dispute.

Non-disclosure of arbitrator’s name -

Any arbitration relating to the members of tha Chambers of Com-
merce somae times the rules provide forthe non-disclosure of the names
of the arbitrators to non-members. Objection ralsed that it was not a
valid arbitration has been negatived by the courts. This is s0 on the
ground that the rules are a bargain botween the parties and they will be
bound by the same (See Union Textile Tracers vs. Bhawani Cotton Mills,
A LR 1970 SC. 1840. This is so on the ground that the arbitrator s
ths Chamber of Commarce and not the nominees of Chamber of Commercs.

Personal knowledge of the arbitrator :

This is an implied term of the arbitration agreement that the atbitra-
tor will decide the dispute in accordance with ordinary law and i an  arbi-
trator imports personal knowledge for consideration in the award, the
validity of the sald award will depend on the terms ol the reference lo
arbitration, (See Dewan Singh va. Champat Singh A LR, 1970 5.C. 967). But
whare the referance to arbitration gives tha arbitrator an oplion sither to taks
evidence of 1o declide the cass upon his own personal knowledge, such
an arbitrator can makes use of his own personal knowledge in the disposal
of tha case. However, an arbitrator will not ba entitled 1o mly on evidence
recorded or infomation oblained behind the back of the party adversily
affected by it. (See Banwari Lal vs. Jagannath Prashed ALR. 1958 Alld.,
T7). W an arbitrator s appointed on account of his skill and knowledgs
of the subject, he is justified in refusing to receive evidence and can bs gui-
ded by his own knowledge.
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Rules of Procedure

An arbitrator need not strictly follow the rules of procedure in evi-
dence yel he cannot dispense with the substance of justice. The arbitrators
ate free to admit such evidence as they consider material and relevant and
excluds the evidence which they consider irrelevant.

Inspection by an arbitrator

An arbitrator will not be guilty of mis-conduct mersly becauss he
does net pecopt the request of a party to inspect 8 particular place of thing.

Proceedings before the arbitratars :

The arbitratars should generally keep a record of proceedings bafore them,
though under the law 1hey are not compelled to do so.  Similarly omission
to sign the proceedings by one or the other of the arbitrators would not
constitue miscenduct and will not atfect the validity of the sward. (See
Damodar Valley Corporaton vs. lkrah Nandi Coal Co . AJ.R. 1972, Cal 1583.

Proceedings against dead person :

The legsl representative of 8 decessed should be brought on record
otherwise in the absence thereof the award would be vitiated.

Ground of adjournment ;

It is always open 1o the arbitratyr to refuse frivolous and dilatery
requests for adjournment.

Representation through lawyer :

If the arbivator refused a claiment 13 be represented by a Lowyer, it
will not amaount to mis-conductiS-e N M Verma and Company Vs. G Ambalal
Al R. 1958 Cal, 476). Where the Rul+s of Arbitration of a crrtain chamber
specifically pravid-d that no party shall bs entitlad to sppsar bafare tha arbl-
uators through a lawyer without their prrmission, it is within the discretion
of the Arbitrators to permit a parly 13 be 80 represanted or not.

Value of an award which has been st aside :
When an sward is set askde, the same cannot be looked into at all.
Authoriry of the Arbitrator after the awaerd is set aside :

As soon as an award is delivared the arbitrstor becomes lunctus officio
If such an award is set asida there is no authority left ta an arbitratos 1o re-
enter and decide the disputs unless there is a fresh agresment entered Into by
both the parties. (See Parbat! vs. Durge Devi, Al.R. 1928 Lah., 170). Tha
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Calcutta High Court has, however, taken a different view in Morgan Walker
and Co. Vs, Khardah Co. Ltd, A L.R., 1959 Cal,, 168).

8.7 Principles regarding stay of legal proceedings (Section 34)

Incase a party to an arbitration agreement chooses 1o file a suit In
regard 1o matters, covered by the erbitration agreement, the defendant may
either apply for stay of the suit or defend the suit itself and get & decislon
on the merits by the Court. Section 34 of the said Act provides that i &
party who has alresdy entered into an arbitration agreemaent wauld not be
allowed to taks recourse 10 regular suit and in casy he does so, the procee-
dings so filed in court are liable 1o be stayed. Tha object underlying the
sald provislan is to maks an arbltration agresment effective and 1o prevent
a party from coming 1o court contrary to his own agresmant so that the
dispute could ba Adjudicated by a private tribunal as had already been
agreed 13 bitween the partles. The approach ol the court should ba 1o sse
that the parties are held t2 thelr bargains and not encoursged 1o take
recourss ta chvil litigation despite thelr specific agreement In regard to the
digputed matters [Ses Ramfi Dayawals & Song (P) Lid va. Invest Import
(A l.R. 1981 Suprems Court 2085).

In accordance with the sald provisions, In order 1o obtasin an order of
stay ol the suit and for rel=gating the plaintiff to heave recourse to the
privata tribunal, the following conditions must exist

{ 1) Thera must be a valid agreement in axistance,

{il} The procesdings must ba with reference 10 the matters agreed 1o
ba rafarrad 10 arbitration.

(iii) Tha lsgal procsedings must have been started after the agree-
mant to refer eitherby a party to the agre=ment or against any
parsan claiming under him,

(v} The application for stay ra made by the defandant |s filed bafore
the filing of the written statement or taking any stepin the
prozeeding, and;

(v) The party askivg for stay must be resdy and willing 1o do all
things nacessary for proper condust of thy arbitration. (Food
Corporation of Indis Ve Thakur Shipping Co & others. ALR.
1975 SC 489).

!_-u:h readiness and willingness must ba ;

(i) otthe hme ol commencemant of sult, smd
(ii) at the tima of application for stay is made.
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Taking "any other steps” in the procesdings ;

Tha axpression "taking any othsr stéps in tha proceedings’ connotes the
idea of doing somathing in aid of the progress of the suit or submitting to
the jurisdiction of the court for the parformance of adjudication on the
marits of the controversy in the sult. Step must be such as would clearly
and unambiguously manifest the intention to walva the benefit of arbira-
tion agreemant. (Food Corporation of Indis vi. Yadw Enginesting &
Contractor (1983) (1) Supreme Court Reporter 95 and also in AG Bijapur
vs. G. Nuramappa & others, Judgments Today 1988 (4) Supreme Court 437)

In regard to the wo'ds ‘taking any steps “in the proceeding” The
U. P. Civil Laws (Reform and Amindment Act) 67 of 1978 has added
Explanation |l to Ssction 34 of the Act. This explanation s effective from
15t January, 1977 and provides that a mare application for time to file a
written statement or o mers contest 1o an intsr locutory application for
injunction, the sppoin‘ment of Receiver or thay like, chall not smount to
taking any step in the proceeding.

From tha above, it iz alsa clear that the right to seek stay of the
judicial prozsedings vests in » party by virtue of tha fact that he is a party
to arbitration agroement and the suthorty is provided under Section 34 of
the Act. to move such an application, Any party to the agriement can
invoka this jurisdiction of staying furither procesdings in the court with
regard ta the subject matter of tha arbitration agresmant.

To de-ide the existencs of an arbitration agresment for the purﬁnu:

of stay of legal proceadings, the Suprema Court has in the case of Anderson
Wright Ltd. vs. Moram & Co ( ALR. 18556 SC 53) emphasised that two
matters are to ba considersd, viz.

(i) what is the dispute in the sult; and
(i) what disputes the arbitration clauses covers.

Thus, the very foundation for the jurisdiction of the Court 1o stay the
trial of & sult, is existence of an arbitration sgreement and whire the exls-
tence or validity of an sbitration agreemant is challanged, tha Court ought
to decide that quastion first. Care should ba taken to s&a that this provislon

regarding stay of suit is not applicable 1o staturory arbitration or foreign
arbitration,

Natura of proceadings for stay :

Tha proceedings are summary in nature but an order passed on the
stay application either staying further proceedings or refusing to stay Is
open 1o sppesl and not revision:
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Such an application for stay must specify the dispute or difference
and that it falls within the scope of arbitration agresment of necessity. This
disputs has to bs batween the sams parties. The stey application has to
be moved properly. Sea proforma 32 in Appendix In order to judgs whether
the subject matter of the suit is within the submission, the pleadings have 1o
b2 sein as thoey stand and not as they ought 1o b Any delay might alect
discretion of tha Court sgainst ths party making application, On an appli-
cation so made, thy court has yet a discretion 1o stay [The Printers [Mysom)
Pyl Lid. Ve, Pothan Joseph (A R. 1860 Supreme Court 1186). In cage
such a stay is granted, the parties ara relegatod 13 the arbitration agreement.
I no application for stay is mads or if stay is refussd by the Courf, In such
a sltuation any awsrd given by the Arbitrator in respect af the same dispute
will be unenforceabls (Ser S+ctlion 35 of thy Arbitration Act).

Whan stay is refused :

Although it is normal duty of the Court to hald partiss 19 contract and
make them present their dispute to the farum of their chaice, yrt the stay can
be refused by the Court in s discretion more particularly in thy Tallowing
circumastances,

(a) i it comes to the conclusion that tha disputs involves a substan-
tial or an important and Intricate question of law which is bound to come
back to the Court by way of a specisl case :

(b} I tha plaint allsgetians discloss that the subject matter of the
sult or & substantial part of the plaint would be outsids the scops of the
arbitration clause, stay may ba mefused [Sunderdes Thakerssy and Bros Vs.
The New Commercial Mills Co. Led (A 1R, 1971 Calcutta 398).

fel  Whan same of the def-ndants are not partiss fo the arbitration
sgreement, stay will ha refused (Rerium Chemicaly \s. Bombaey Industrisf
and Chemical Co,, A LR, 1877 Andhra Pradesh pags 2001

{d) When the arbi*ration proc=sdings are being A layed dus to the
conduct of the applicant for stay the cout may refuse to grant the stay
(Laxminarain Jute Manufy Co V. Bangur Brog. Ltd, AR 1968 Calcutta
330).

{e)  Whan the Court ls astisfl-d that epplicant for stay has flouted
orders of tha Court and Is likely ta esusas obatructian in  arbitration proceed-
ings, the preyer for stay may be refused by the Court (Ramanl/ AMohan vs.
Gourl Rani, A |.R. 1977 Cal. 128)

(i Whers sericus sllegstion regarding reputation of the arbitrator
has been made, stay should be refussd (Feshont Vs Ushs Kunar, ALR,
1985 Mad. 272)

(g) ! itcan b= shown that thera is good ground for apprehending
that tha arbltratar wuld not act falrdy In the mattsr of that it is for soms
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reason improper that he should arbitrate in the dispute (ULP. Cooperathve
Federation Ltd, V's. Sunder Bros, A|.R. 1967 Suprems Court 245).

{h) Suit challenging tha existence or validity of a contract catending
the arbitration agreement cannct be stayed (Koppers India (P) Lid. Vs.
Balrs [ Chaura, AL.R, 1980 Cal. 173),

(i) M for any reason the arbltration becomes impossibla the Court
ought to proceed to decide the suit itsell

() Matter in disputs involves a charga of fraud (Red Ford Vs Hare
(1871, 2, All England Reportar 1080)-

(k) Where tha relief acked for Is 8 matter in the dizscretion of tha

Court under a statute for example the dissolution of Partnership or grant of
Injunction ete.

(1) Balance of convenlences in order to avold multiplicity of procee-
dings. (See Micke! Golodetr Sirajjudin & Company, ALR. 1963 SC 1044).

{m) Suppression of fects [Charfered Bank Va. Commissloner for
Port of Caleutta, A).R. 1872 Calcutta 198).

(n} The asward when filed would be a nullity (KT, Cheltiyar
Vs. Thos Smith & Company, AL.R. 1935 Bombay).

(o) Arbitratar named In the agreement is dead,

[p}) Conduct of the spplicant is such as disentitlés him for the grant
of stay prayed lor.

(a) The dispute invelves charges against the character of one of the
parties (Union of Indis V. Ghes Vipapar Mandal, A1 R. 1951 Allshabad 546)

{r) WWhare the Conduct of High Officers will have to ba detérmined”
and tha Asbitrator Is a officer of equal or lower rank (Gaurl Shanker &
others V. Unlon of Indfa, A |.R. 1953 Allahabad 448).

(8} Tha arbltrator cannot give the relief the plaintitf wants and the
plaintiff will stlll have to file a suit for the same (Chartered Bank Vs.
Commissioner of Port of Calcurts. AR, 1972 Calcutta 198),

(1) The court comss ta ths conclusion that complete justice cannot
be cbtained batwesn the parties in arbitration (Afejer Subbish & Company
V. Hitley & Whitely, ALR. 1820 Madras B93).

(u) Whera the stay would result in splitting of the suit agsinst
ditferent defendants, when all tha defendants were not parties 1o the arbi-
tration sgreement (Barium Chemicalt Vs. Bombay Industrial & Chemical
Company, A |.LR. 1877 Andhra Pradesh page 400).

(v} Nostay ol the sui, i the sult is for divorce or restitution of
conjugal rights.
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{(w) Whan a professionsl man's reputation would ba at stake (Turner
Va. Fenton 1882 All. England Reporter page B (Ch. D).

{x) When a guestion is about the own jurisdiction of the arbitrator
{Ganeral Bill Posting Company Vs, Atkinson (1908) 1 Ch. D, 537).

Whan Stay order might not be refusad

If for any reason the arbitration becomes impossible, the court ought
1o procead 1o decids the suit itself.

L]

Sult how dealt after stay

Ordinarily stay iy permanent urless the ordaer directing it provides
atherwise

88 HRevival of sult :

The Allahabad High Court has taken the view that In certain clreum-
giances the proceedings in the suit may be revived. It has baen polnted
out that thers may be four kinds of arbltration clauses;

(i) the clause may provide for arbitratian by an arbitrator to be
appointed by the plaintiff;

() It may provida for arbitration by an mbitrator to be sppointed by
the defendent;

(i} it may provida for arbltration by asrbitrators to be appointed by
both: and

() it may provida for arbitration at the instarce of either of them by
an arbitrator nem=d therin,

I the second casa it Is for tha dafendant to take the Initial step; and
in the third case the inktial step cannot be taken without the defendant
jolning in the same. If the defendant does not take the nacessary step, the
plaintifl may request the Court to revive the proceadings in the suit.  In the
first casa, howsver, the initlal step has to be taken by the plaintif!, and In
tha fourth even by him. If he does not take tha step, he cannat ask the
procasdings in tha suit being revived,

(v} When procesdings before the Arbltrator become invalid.
69 Effectof legal proceedings on arbitration :

in the celebrated case of the King's Bench in the cass of Doleman
& Sons Va. Ossett Corporation (1912) 3 KB 257). it was observed by the
gourt that if the court had refused to stay an ection or if the defendant has
abstalaed from asking it to do so, obwvlously the court has saisin of the
dispute. In that situation the matter cannot ba proceeded with In the private
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tribunal as well, for thers cannot b two tribunals each with the jursdiction
to insist on deciding the rights of tha partles and 10 compel them 10 accept
its decision. Therefore, in the sald case it was held that an arbitrator has
no authority to adjudicate upon a matier it has already been the subject of
an action unless an order of stay is mads by the court. This Is 80 becausa
the public tribunal Leo. tha court alone must decida the dispute and csnnet
ba hampered by any adjudication thereupon made by the private tribunal.
The essence of tha rula enunciated in Doloman's case, therefars, is that the
law does not permit ths same questlon to be decided by a court of law as
wall as by tha Arbitrator, Therefore, when a dispute bafors the two tribu-
nals is id=ntical, the decision given by the arbitrator must be treated as ultra
vires. It is the idantity of the dicputes belare the two autharitiss which Is
the ratio of tha rule in Doloman’s casa. Tha Allahabad High Court in the
casa of Chunnilal Vs Phool Chand (A LR. 1922 Allahabad 48) accepted
the said rule in Doloman's case subject 1o the authority of the court 1o grant
stay under Saction 19 (now Scction 34) of the Act. The =ald rula in
Doloman’s casa has been improved upon by the Legislature by incorpara-
ting Section 35 in the Arbitration Act.

Threa changes have been breught about In the existing law by
section 35 of tha Agt -

(1) Tha Doloman's case rule no longar applies unless the legal
proceedings are upon the whole of the subject matter of the
referanc s,

(i) Tha ruls doss nat coma ints eparatisn until notice has baen
@iven to the arhitrators or the umpirs.

(W) It is only the further procesdings, which unless stey has basn
arsnted under Sactinn 34, will be invalld, tha old ruls baing that
it thers was anything left to arbitrate about after the |=gal
proceedings wers finkshad. the arbitrators had to start da nova,

Thus, it hat hoen providad that i tha legal proceedings have

commenced botwesn the partles (1) such proceedings must be between all
tha parties 1o the refersncs, (i) the legal proceedings must bs commenced
with respect 1o ths whals of tha subject mattsr of the refarence: and {iii)
notice of th: commencemsnt of tha legal proceedings s given to the
arbitrators.

It all the three conditions are satisfied, then all further proceedings
bafora tha arbitrators would bs invalid. The Arbitrator would be functus
officio from tha time notice |s given 1o him. Thasa provisions embodied
under Soction 35 of the Act are a corollary on tha eounter part of Section
34 of tha Act,
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So, if however, the legal proceedings are subsa quently stayed by the
court under Saction 34, the lavalidity will disappear and ' the Arbitrator
would again become entitled to proceed with the arbitration. These provi-
sio1s of Section 350l the Act do not apply to foreign arbitrations, Where,
however, 8 plaintif! withdraws his suit after the defendant walves his right
to have the suit stayed o©r his spplication ls rejected, the authority ol tha
arbitrator would not revive and ha will not by entitled fo prozeed with
arbitration after such withdrawal of the suit, The plaintiff will, of course,
lase his rights undsr tha original cause of action unless the withdrewal is
with permission to file a fresh suit on the same cause of action. (f the
defendant claims any rights under the original contract, he will have to file
his own sult separately. He will not be entitled to hava rcoursa fo arbitra-
ton unless there Is & fresh arbitration agreemant.

8.10 Power of Court to pass interim orders :

At any tima aftar the filing of the award, whether notica of the filing
has bean servad or not, upoa baing satisfiad by affidavit or otherwise that a
party has taken or is about fo take steps 10 deleat, delay or obatruct the
exocution of any decres that may be passed upon the award, of that spaedy
exscution of the award Is just and necessary, the Court may pass such
interim orders as it deems necessary. But as statad In HALK. Ansari Vs.
Unifon of India (ALR. 1984 Supreme Court 29) the Suprame Court has hald
tha! these powers of granting interim relief by way of a temporary injunc.
tion etc. can ba exercised only when the arbitration prozerding has comm-
enced of is pending but rot otherwise. However, such an interim order

passed by the court, is not open 1o appaal.



CHAPTER VI

Changing trends in favour of Arbit ration :

From the above discussion it is clear that Arbitration as an alternative
10 litigation has developed mainly because of its following advantages over
litigation, namaly :

(8} speed.

(b) inexpensivensss.

(e} informality.

{d) experties.

{#) choice of the arbitrator by the parties and
(N finality.

It is advantageous in cases involving disputed questions of facts, r.g.
whaether goods are upto sample or the ass=ssment of damages or compan-
sation is ressonable, But in complicated matters where intricate questions
of law are likely to arise, legal proceedings are the better course. Some-
times it appears that the object of arbitration is being abused, Very often
it Is found to ba more expensive and protracted than litigation. This is not
due 10 the inherent defect ol the machinery by human agency. Honaest
men dread arbitration more than they dread law suits.

The fact remains that although arbitration is of a very early origin,
but it has developed with time, It has become a popular means of settling
disputes in international, national and commerclal spheres. It is still a
progressive subject. In India it is worth trial and encouragement more and
mams kn our present 8t up,



APPENDIX 1

THE FIRST SCHEDULE
(See Section 3)

Implied Conditions of Arbitration Agreements

1. Unlsss othereise expressly provided, the relerence shall be to a
sola arbitrator.

2. If tha reference s to an even numbar of arbitrators, the arbitra-
tors shall sppoint an umpire not fater than one month from the latest date
of thelr mspective appolntmanits.

MN.B. InU. P.for the words *not later... ...their respective appoint-

ments™ a1 the end substitute :

*Within one month from the latest date of their respective appoint-

ments or within such extended tima as tha partizs to the reference

agree 1o, and in the absence of such agresmeont as the court may
allow,"

3. The arbitrators shall maka their award within four months after
entering on the reference or after having baen called upon to act by notice
in writing from any party 1o the srbitration agreement or within such
axtonded time a8 the court may allow.

4, It tha arbitrators have allowed their time to expire without
maklng an award or have delivered 1o any party 10 the arbitration agreement
ortothe umpire a notice in writing stating that they cannot agree, the
umpire shall forthwith enter on the reference in lisu of the arbitrators.

6. The umpire shall make his award within two months ol entering
on the reference or within such extond»d time as the court may allow.

M.B. In U. P. for the words “the court may allow™ at the end, read :

*the parties to the referenca agree to, and in the absence of such

agreament, as the court may allow.™

6. The parties to the reference and all persons claiming under them
shall, subjsct to tha proviiions ol any law for the tima being In force,
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submit 1o be sxamined by the arbitrators or umplre on oath or alfirmation
in relation to the matters in difference and shall, subject as aforesaid,
produce bafore arbitrators of umpire all books, deeds, papers, accounts,
writings and documents within thair polséssion or power respectively
which may be required or called for, and do all other things which,
during the proceedings on tha reference, the arbitralors or umpire may
require,

7. Tha awerd shall be final and binding on ths parties and persons
claiming under them respectivaly.

IN UTTAR PRADESH

7-A. Where and in so far ss an award is for tha payment of
money, the arbitrators of the umplre may, in the award, order interest at
such rate as the arbitrators or umpire may deem reasonabls 10 be paid on
tha principal sum awarded, from the date of the commencement of tha
arbitration, as defined in sub-section (3) of Section 37, to the date of
sward, in additioato any intersst swarded on such principal sum for any
period prior 1o such commencement, with further intorest at such rate not
axceeding six par cent per annum as tha arbitrators or umpire may deem
reasonabla on such principal sum from the date of the award to tho date of
payment or to such earlisr date as the arbitrators or umplre mey think fit,
in no caso beyond the dats of tha decres 1o by passad on the award.

B. Tha cosis of the relerunce and award shall be In the discration
of the arbitrators or umpirs wha may direct 1o and by whom and in what
manncr, costs of any part thereof shall be paid. and may tax or settls
amount of costs to be so paid or any part thereol and may award costs 1o
be paid ss betwean legal practitiones and client



APPENDIX 2

Arbitration Agreement to submit present differance
to Single Arbitrator

In the Matter of the Arbitration Act. 1840

Whereas differences have arisen and still subsisting between A. B.
Pl e andC.D. ol __Concerning (State
matters of difference). Now, we, the said parties A. B. and C. D. do
hereby refer the said matters in differences to the award of such a person
as may ba mutually agreed upon.

{Signed) A.B.
C.D.



APPENDIX 3

Appointmant of single arbitrator under agreement
to refer future differences to arbitration

In the matter of the Arbitration Act, 1940

Whereas by an agreement in writing, dated tha ______day ol —__
19 and made between AB. of . and CD.of it was
provided that differences arsing bstween the parties theteto should be
rafetred to an arbitrator as therein mentioned ;

And whereas dilferences within the meaning of the said provision
have arisen and still subsisting batween tha said concerning

{State matters of difference)

Now, we, the said A.B. and C.D. do hereby agree to rafer the said
matters in differerce 1o the award of such a person as may be mutually
agreed upon.

Dated the . — —day ol __ 18 _

(Signed) AB.
C.D.



APPENDIX 4

Bombay Chambear of Commerce and Industry

BYE-LAWS OF THE BOMBAY CHAMEBER OF COMMERCE & INDUSTRY
TO REGULATE THE ARBITRATION OF COMMERCIAL
DISPUTES BY THE CHAMBER

as adoptrd at & Special General Meeting ol Members of the Chamber
held on Friday, 13th November, 1953. These By-laws superseds
those which were in sxistence up 1o that date

1. In thesa Bye-laws and in Schedule annexed hereto—
(1) “Tha Chamber” means the Bombay Chamber ol Commaerce.

(2) “The Committea’ means the committes for the tima being
of the Chamber.

(3} “Tha Em-uw"' means the secretary for tha time being of
the Chamber, or such other member of the stall of the
Chambar as shall ba acting for him from tims 1o time.

(4} "Tha Act” shall mean the Indian Arbitration Act, 1840 or any
statutory amendment thereol or other Act or Acts for the
tima being in lorce in the Union ol India containing the
provisions ol the Legislature relating to Arbitration.

2. The committes shall, as and when necessary, make a list of such
mambars, assistants 1o members, ond other persons a3 shall, in the opinion
of the committes, be qualified and as shall have signified their willingness
to act as arbitrators and or umpire, and may add t2 or withdraw names from
such ligt at their discretlon.

3. When two members of the Chamber, or when one member and a
party who s nol a member, or when two parties who ars not mambars have
sgread to refer any dispute betwaen tham to arbitration urder the rules of
the Chamber, the commitiss will upon receipt of [1) the contract of trus
copy thereof under which the arbitration agrcement is made and/or (2) a
requisition on the ferm which may from time o time be prascribed by tha
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committes, forthwith appoint through the secretary, two arbitrators and an
umpire to sct accordingty.

4. The committea shall select, as arbitralors or umpire, as the ciss
may be, so far as possible, parsona or a pmison having practical knowledge
of the subject-matter of the contizct of contracts in question, and the com-
mitla s shall not sppointl any person who for any reason within their know-
ledge would not be o proper person 1o act as abitrator or umpire in the
particular matter, but no award shall be invalid ror shall any objection be
taken thereta by any party, on th: ground that any person so appointed did
not possess such practical knowledge. or was not in fact a proper parson
to act as arbitrator or umpire.

6. Prior lo accepting appointment the arbitrators or umpire, as the
case may be, shall not ba given the names of the parties but only particulars
ol tha dispute, in which they are invited 1o act as arbitrators of umpire.

8. The consant to acl the arbitrators of umpire, as the case may be,
shall be obtained in writing by the secretary on behall of the committee.

7. The sppointment of the arbitrators and umpire shall be recorded
on a lorm prescribed by the committes and notics that the appointmant has
been moade shall be given in writing 1o both parties by the sccretary on
bahall of the Commitioe.

8. The names or nama of the persons or person appointed as arbi-
trators or umpire, as the cass may be, shall not ordinarily be disclosed to
the parties not shall the parties be entitled to such information as of right.
In the event of any of tha parties applying on spacial grounds (1o be
specified in writing 1o the committee) for the disclosure of the said names
of name the decision as to whether such disclosure shall bo made or not
shall rest in the absolute discretion of the committee. The non-disclosure
of the ssid names of name shall not in any case affect the validity of the
arbitration proceedings or of any award therein nor atford ground of
objection to the filing of the award.

9. The parties shall within two weeks from the date of the applica-
tion, prepere and submit 1o the arbitrators or umpire, through the secretary,
in duplicate s written statement of their respective cass with coples of all
relevant documaents and other evidence on which they rely. A copy of each
party’s case shall be given to the other party who shall respectively be
ontitled 10 put in 8 rejoinder thereto within such time as may be directed.
Normally no mare than ona rejoinder shall be filed, but the arbitrators or
umpire shall have discretion il they or he think or thinks fit fo allow more
than ong rejoinder, on such items as they or he may impose.



0. The arbitrators of umpire, 83 the casse may be, may at their or
his discretion enlarge the time for submission of a written statement or
rejoinder, but they o he shall not be bound to receive of to consider any
written statement or rejoinder of either party tendered after the expiration
of the originel or subsequently extended time as the case may be.

11. W the arbitrators Tail 1o make their sward within the prescribed
tima or fall to agree upon their award, or i the arbitrators make an award,
not baing an interim award, upon part only of the subjcct-matter ol the refe-
rence, then the umpire appointed by the committ=e shall forthwith enter on
the reference in respect of the matters which the arbitrators have been
unabla 1o agrea upon and which do not form part of their award.

12. It gither of the appointed arbitrators or the umpire neglects or
refuses 1o act or is incapeble of acting or dies the committee shall substi-
tute and #ppoint a new arbitrator of umpire as the caze may be in accord-
ance with the provisions of the Act.

13. Where the requisiion for the appointment of erbitrators is
signed by one party only under a contract which includes a clause referring
disputes 10 arbitration under the rules of the Chamber, the committee shall
give the naotice In writing of the receipt of such requisition to tha other
party and if such other party shall fail for fifteen clear days after the service
of such notice in accordance with by-law No. 2910 sign a requisition
for the appointment of arbitrators the committee will forthwith appoint,
one arbitrator 10 act as sole arbitrator in the reference and his award
shall be binding on both parties as il he had been appointsd by consenl
During the said period of fifteen days the party in default shall be ot
liberty to submit particulars in wiiting of his contentions In regard to the
dispute. The committee may, at their discration enlarge the time for the
appointment of a sole arbitrator or for submission of particulars.

14. Arbitrations under these rules shall ba held in the rooms of the
Chamber or at such other place as the arbitrators or umpire, as tha casa
may be, may decide and shall by conducted in accordance with the statu-
tory provisions for the tims being in force ralating to arbitration. The arbi-
trators of umpire, as the case may be, shall unless a different intention is
axpressed In ths agreement. have power 1o—

(a) administer oath to the parties and witnesses appearing:

(b) stste a special case for the opinion of court on any question
of law Involved or state the award, wholly of in part, in the
form of a special case o! such guestion for the opinlon of
the courty
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{e) make the award conditional in the alternative;

id) correct in an award any clerical mistake or error arising from
any accidental slip or omission:

(e} administer 10 any party 10 the arbitration such interiogatorles
as may. in tha opinion of the arbitrators or umpire, be
NECELaary.,

15. The disputs will normally be decided on the written statements
of tha parties Either party may, with his submission or rejoinder, as the case
may be, give notice to the arbitrators that he wishes 1o produce oral
evidence balore the arbitrators and umpire, and in such case the arbitrators
or umpire shall ba bound 1o hear such evidence.

18 In any cata of a formal haaring no party shall without the pes-
mission of the arbitrstors or umpire as the case may by, be entitled 10
appoar by counsel, attornay or other advozate of adviser, but tha aibitrators
of umpire, as the case may be, in their or his diraction may require tha
perties with or without witness to sttend befora them or him ot befare any
committes or sub-committes of the Chamber to ba examined.

17. All applications which the parties desire to maka to tha arbitra-
tors or umpire, and all notice to be given to the parties before or during
the course of the arbitration, or otherwise in relation thereto, chall be made
through the secrotary who shall communicate the orders and directions of
the arbitrators or umplre tharsin fo the parties.

18. The partiss to the reference and any witness on their behall,
shall, subject to tha provisions of any law for tha tima being in force—

(a) submit to be examined by the arbitrators or umpire on oath
or affirmation In relation 1o the matters In dispute;

(b) produce bafors the arbitrators or umpire all books. deeds,
papers, accounts, writings and documents within their poss-
estion or power, respectively which may be required or
called for by the arblirators or umpire;

(c) comply with the requirements of the arbitrators or umpire as
1o the production and selection of samples, and

{d) generally do all other things, which during the proceedings
on a reference, the arbitrators or umplre may require.

19. The arbitrators or umpire may procerd with the reference not-
withstanding any failure to fila written statement within due tims and may

alsa proceed with the reference In tha absence of any or bath of tha parties
who, after dus notlce, refuse or neglect to attend.
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2. The erbltrators or umpirs, as the cass may be, may at thalr or
his own instance at any tima or time befara making a final award, and at
the exgenss of tha parties consult, refer 1o, and sct on and adopt the advice,
recommandathoas or suggestions of any commitiea of sub-committes of the
Chamb:r having or exercising spocial jurisdiction or pawers relating to tha
particular industry, commedity, produca or branch af trads concernad in tha
raference or of any experts whather members of nof, and may alwo, at tha
like expenses of tha pariles, consult and adopt the advice of solicitors or
counsel upan any question of law, evidencs, practice or produce arizing in
the coursa of tha reference.

21. The abitrators or umpire shall withdn faur manths aftsér sntering
an tha refersncas or on or bafors any later day to which they or ha with
the coment of all partiss concsmed in ths proceedings, by any
writing signed by them, may fram tim+ to tims extend thelr or his time
therefore, maks their or his maerd in weiting as circumstances  admit in
forms presciibed by ths commities and shall sign i1, and shall ghvs notlce in
writing, through the secratary, of the making and signing thereaf and of the
fees and charges paynbile in respect of the arbitration and award,

22. Upon receipt of an smward of the arbltrators or an umplre, B8 the
case may by, the secratary shall countemign it in token of the Chamber's
suthenticatinn thersof. He shall forthwith supply to each party & copy of
tha awnard but the names or nams of tha srbitratars or umpire shall net be
disclased on such enpy and such non-disclasurs shall not affect the validity
of award,

23 I sithar party to ths submistion requasts, within thirty days
from tha dats of service of the natles of the making of tha award, that the
award ba filed in court, and if tha said party pay ths cost and charges and
tha Chamhar'a fea for =0 filing the sward the arbitrators or umplee shall
cause the award or a signad copy thereaf 10 ba filed in court togsthar with
any deposition and documents which have baen taken and proved bafors
them or him and the opinlon pronounced by the court on a sprecial case
submitted by them or him, if any, In accordancs with sec. 14 of Act, by
forwarding the sams undsr a =ealed cover addrrssed to tha Prothonotary
and Senior Mastsr of the High Court or the Registrar of the City Civil
Court, Bembay as ths case may require with a letter requasting that the
sama ba filed. Thay or he thall slao s=nd togather with tha sasrd a copy
ol the natice given to ths parties concermned and an affidavit of servics
of such notice and of attestation of their or his signature on the award.

24 The arbitrators or umpire shall also make an affidavit stating (1)
the date on wrich the award was made and signed, (2) that &ll depositlons



[ 6 )

taken and documents proved belor them or him have been forwarded 1o the
court alang with the award and [3) that no documants which cams Ino
their or his possession In the courss of the arbitration proceeding have remal-
ned with them or him. Such affidavit shall ba filed along with the award.

25. The parties shall in all things abide by and obay the award,
which shall be binding on tha parties and their respsctive represantative
notwithstanding tne  death of any party befors or after the making of the
sward, and such death shall nat operats as a reve=ation of the submission.

28. The {ses payable to the Chambar in respact of any arbitration
held undar th= foregoing by- laws shall be such 8s may be proscribed by the
cammittee of the Chambaers from tima to time.

77. The arbitrators or umpire, as tha casa may ba, shall direct in
theit sward by whom the fees or any part thersof payable In respact of
any srhitration held undar thesa by-lews shall be paid,

28. Mekther of tha parties shall bring or prosacuts any suit of
proceeding whatever sgainst Tha arbitrators or umpire or the Chamber or any
af them for of In resp=ct of ths matters in dispute or any of them or of the
arbitration nor any such sult or procseding (save the enforcemant of the
mward) against the other party,

29. All natices required by thase rules to be given, shall ba in writing
and shall ba sufficiantly givan it laft at tha 1ast known place of abada or
husiness of the party tn whom tha natica s addressad, or it sent hy ragistared
post sddressed 19 him by nama at such place of aboda or businsa s, If sent
by post such notice shall ba deamed 1o havs bsen given st tha time at
which tha lstter would In the ordinary courss ba dellvered.  In tha cass of
any persnn who has naplacs of business in Bambyy but who is reprasented
by an ag=nt in Bombay or elsewhera in India, th> placs of abode or business
of the agent ehall by desmad that of such parsan,

30. Subject to any limhations imposed by the Scheduls, the arbil-
rators of umpirs a8 the case may be, shall be entitled to allow fees and
expanses of witnessns, sxpanses connccted with tha salaction and cariage
of samplas  Conveyanca hira, cost of [sasl or tschnical advics or proces-
dings in respect of any matter arising out af the arhitration incurred by the
arblsrators or umplre, as the cass may ba, and, whan goods are examined at
prémisas other than thass of tha Chamb o, such additional fesa not excee-
ding double the prescribed fees of any particular reference, for every atten-
dance at such other premises, and any othaer incldental expnses and charges
in connection with or arising out the riferanceor awsrd as the arbitrators of

umpira, as the cass may be, shall by in thair or his absolute discretion think
fit.
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SCHEDULE
Scale of Fees
1. Tha fallowing feas will ba charged :

(8) A fee of Rs. 100 per hour for each arbitrator and umpire. The
committes of the Chambar reserves the right 10 charge a higher fea for tha

arbitrators or umpire in respact of any complicated or lengthy arbitration.

(b) When one of both parties to the dispute is or are a member or
mambars of tha Chamber an additional fee of Rs. 100 will ba charged for

tha Chamber's sarvices.
of

{c} Whoan nsither party 1o the disputa is 8 membar of the Chamber
an additional fa= af As. 150 will be charged for tha Chamber's services.

{d) A furthar sum shall ba paid to cover the cost of the stamp duty,
pccording to the scales for the tima being In force.

{#) A fee of Rs. 20 shall b» paid to the Chamber, in addition to the
court fees on the time baing in force, in cases where an award is required
to be filed.

2 A dopasit of Ra. 1,000 againat the cost of the arbitrati 1n shall be
forwarded by nach party with the application for arbitration, If the deposit
axcesds tha intal chrgss 1or the arbitration the excess amount will ba refun-
ded. I tha deposil is inadsguate, the balance must ba pald balors delhvery
of ths swaid.

3. Inths evant of the arbitration not being proceeded with, the fees
depasited will, with {5 exception of the Chamber's fes. be refunded.



APPENDIX &

Rules of Arbitration of the Indian Council of

Arbitration in Force From Ist April. 1870

INTERPRETATION

In thase Rules, the fo'lowing words have tha frllowing maanings.

(1
(in

il
(i)

vl

(i)
{in)

(x)

(xi)

“Council™ marng the Indisn Counsil of Arbitration.

“Committea™ means the Arbitration Committes of ths Courcl] as
provided for hersinafisr,

“Rules™ moana the Rulss of Arbltration of the Council

“Governing Body™ means the Governing Body for the time being
of the council.

“Banch™ means tha warbitrator or arbitrators appointed for dater
mining a particular disputs or differmnce,

“Panel™ means the panel of arbitrators maintained by the
Caunell,

Court™ means & ehvil enort hawving jurlsdiction 1o decids the
quastion forming the sublest-mattsr af tha refranca, | the same
had bran tha subj=ct-mattar af a sult,

*Raferance™ miang any agrasmant to rafer a differencs or dispute
prasant of future ta arbitration undsr tha Rules of the council.

“Party” shall Includs sny individual, firm, company, Govemnment
arganisation or Gavirmmant undartzking

“Sacratary™ maans tha Sscretary for tha tima being of the coun-
cil and includes such athsr persan as tha eommittee may nomil-
nats for carrylng out the dutl s of the Secretary uader thass Rules.

Words importing the singular number includs, whare ths singular
rumber includes, whers the context admits or requires, tha plural
numbar and vice versa.



( 66 )
ARBITRATION COMMITTEE

. (#) Tna Goveming Body of the council shall constitute an Arbitration
Committes consisting of the President of the council, who shall
ba the ex officio chairman of the commitiee ard three members of
1he Govemning Body of tha council selectrd by the Governing Body
{rom amongst themselves, Tha Commitise shall hold office for &

year,

i;l;'l Tha eommities may co-opt not mare than two parsons fo be addi-
tlonal mambars of the committes during its term of office, Persons
wha are not members of tha Govaming Body may also be co-0ated
to ba mambars of tha Arbitration Committee.

RULES APPLICABLE

3. In every case whers the arbitration clause of the councll is used,
Aules in force 8t tha tima of tha conclusion of tha contract shall govern tha
arbitration.

PANEL OF ARBITRATORS

4. A panel of arbitrators shall ba appointad by the committes from
amongst parsan who ara gualifiad and willing o s=rvs pa arbitrators nenarally
ot in specific fields and who are from tims 10 timy reenmmandad by the
members of tha council or any ather parson of prganisation.

5. The Secratary shall prepare and maintain an up-to dats nanel of
arbitrators together with adequata information as ta thalr qualificat ns and
experiencs. Separate lists may be kept and maint sinad af srhltrst s inclu-
ded in tha panel for disputes in nanaral and for each of tha field of Intermna-
tanal trads and or business transactions in which tha Governing Boady
decida that the councll will offer arbitration facilitias undar tha Aulea, Tha
parties to dispute or tha Sscratary whers ha appoints the  arbitrator may
chooss any person fron the panal with rafaranca to any disputs. Tha panal
of arbitrators shall b opin 1o Inspaction by all persons with the permission
of the Secretary.

8. Thas committes mey at any tima add the nama of sy person to
tha list of arbitrators Included in tha pansl ar delsta the name of any parson
from the panel.

DUTIES OF SECRETARY

7. The Sacratary shall recelve spplications for arbitration by the
councll, recelve payment of feesand deposits. appoint as provided here-
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inafter In consulistion with the chairman of the committes and in his
absence in consultation with the membar of the Govarmning Body designa-
ted by him, an arbitrator or arbitrators as hereinafter provided, receive all
communications made to the bench by the parties and communicaty to
them the orders and directions of, the banch, keep a register of applica-
tions to tha council and of awards made by tha bench, keep such other
books or memoranda and make such other returns as the commitise shall
from tims to tima require and generally carry out the directions of any
bench so constituted and take such other steps as may be necessary to assist
any such bench in the execution of its functions.

INITIATION OF ARBITRATION

B. Any dispute or differenca relating to any trads, business or
manufacture Including shipping, banking, insurance building construction
and erection contracts, etc. arising between partles in India or a party in
India and a party in a foreign country who agree or have agreed in writing
to submit thelr disputes and differences for arbitration under the Rulas
of the council, shall be determined and settled In sccordance with thess
Rules.

8. Any clauss in a contract providing for the submilssion to arbitra-
tion under thesa Rules shall be construsd and shall taks effact as a sub-
misslon subject to Indian jurisdiction in sccordance with the laws of India
and the parties to such contract or submission shall be deemad 1o have
submitted to the jurisdiction of the courts In India.

10. In every casa where a disputa or difference has arisen batween
partizs who hava sgreed that such disputa or difference shall be relarred
to decigion under these Rules, an apolication for arbitration together with
such particulars as are desired may ba addressed by elther party or any
of the parties to the Sacretary, Tha party (applicant) applying for arbitra-
tlon shall along with the application pay the registration fee and fumish
to the Secretary, a statem=nt contalning :

(s) tha namws in full of the partiss to the disputes and their
addresses,

(b) full details of the applicants case,
(e} original {or coples certified trus by the applicant) of such docu-
ments and information relevant or relied upon.

REJCINDER TO THE CLAIM

1. (a) On receipt of the application together with the statement,
the Secretary shall send to the other party (respondent) a copy of the
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statement and attached documents and ask such other party 1o furnish
with in the date soecifisd or within any extendad date, a rejoinder setting
out his case accompanied by all documents and ifonmation in support ol
or baaring on tha matier,

(b) A copy of tha rejoindsr and all ths sppanded documants, if any
shall b2 s=nt to th applicant of laformation.

COUNTER CLAIM AND REPLY TO COUNTER CLAIM

12. (a) The respondint may moks & pounter-claim agoinet  the
applicant providad tha countar-claim arises under the sams tranesc’lsn as
the original claim  He must do so within th) prtiod laid down for the e
joinder to the claim and the applicant may within twenty.one days of the
natification of the counter-clalm ot withia sueh putend d time submit a
statement In reply 1o the counter-claim.  The Beneh appointed 10 adjudi-
cate upon the original cleim shall alio adjudicats vpan the counter-clalm.

(b) Copy of the reply of the applicant to the counter-claim and ol
sppanded documants, if any, shall ba s2nt to rhe respandent for Infarma.

J ilon.

13. Amendments of tha claim, rejoinder, counter-claim ot reply
submitted to the Banch must be formulaied In writing by the party so
detlring. The Banch will decide whathar such smandments should be
pllowed or not.

COPIES OF STATEMENTS, ETC.

14. Al rtatemants, replies and other documants and papers sub-
mitted by the parties and all appanded documents must ba supplied in
triplicate. Whare thare is mora than one arbitrator or mote than ons
opposing party, tha parties shall within tha tima spociliod fumish to the
Secretary such number of further coples as may ba required by the
Sscratary.

CONSTITUTION OF THE BENCH

16. On recelpt of the application, tha Sscratary shall take necessary
steps 1o have the Bench constituted for the sdjudication ol th: dispute ot
dilferenca as provided hereunder,

18. The numbaer of arbitrators to hear a dispute shall be either one
or three to b determined as under :

(#) Whera the claim dos no!excred Rs. 3 lakhs and whote the

arbitration agreement does rot soscify threx mbitrators, the
reference shall be deemad to bs 10 & sols arbitrator, unless the
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17.
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parties 1o tha dispute agree to refer the disputs to three arbit-
rators within thirty days from the date ol nolification of tha
reguest Tor arbitration or within such extended tims or the
Secrotary inhis discretion thinks that an adjucication by three
arbitrators Is prolerable in tha particular case.

Whera the clalm exceeds Rs. 3 lakhs, the disputa will by heard
and detesmined by theee arblitrators, enless the parties o the
dispute sgree, o refer the dispute 1o 8 sols arbitrator within
thirly days Trom the dats of the notilication ol tha reguast for
arbitration or within such extendesd tima.

The eppoirtment of a sole arbitrator of theee arbiirators shall ba

mada in tha Tollowing manner &

(a)

(b)

Incase o sole arbitrator has to be sppointed, the Secrotary
shall call upon the parties to the dispute to forwerd the namae
ol an agreed arbitrator from among the panel ol arbitraiors
by a nolica In writing sent 1o them. The =aid notica shall
specify the ptriod within whilch the romingtion shall by mada
which shall not bo less than thirty days Irom the date of the
sald notice 10 the respective parties, T tha parties Tall to agrea
on tho pegon o be appoinied as sole arbitrator within the tima
granted by ths Secretary, the Secrolary shall in consulialion
with the Chairman of tha committes and in his absencs in
consultation with the member of ths Goswmirg Body disig-
nated by the Chairman sppolnt tha solis arbirater from among
the pan:l of arbitrators. If ons of tha partica is national or
rasident of & country other than India, the sola arbitrator shall
as far a5 possible ba chosen or sppoinicd by the Sscratary from
amang the nationals of o country ather than thet of any of tha
partics. Tha sole arbitrator 80 nominatsd shall constiute the
bench ta hear tha dispute and shall be appointed as such in
writing by the Secratary. The Secretary shall give notics to the
partiss of tha comtitution of the bench.

Where the referenca is 1o three arbitrators, the Secretary shall
In tha first instance call upon tha parties to the disputs to
nominate ong sibitrator each from among the panzl of arblirators
by a notice in writing sent to tham, The said natice shall specity
the period within which the nominathon shall be mada which
shall not ba less than twenty-one days from the date of tha said
notice 1o tha respective parties. Il a party 1o the dispute
refuses or neglects 1o appoint an sibitrator oo his behall within
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the period specified or any extended period or i he requests
the Secretary to nominate an arbitrator on  his behall the
Secretary shall nominate an arbitrator on behalf of that party
from among the persons then consiltuting the panel of
arbitrators In consultstion with the mambers of the Governing
Body designated by the Chairman. On receipt ol the noml-
nations from the respective parties or on  the appointment
as sforessid by the Secrelary, the Secretary shall appolnt another
person from among the panel of arbilrators 1o be an additional
arbitrator. | one of the partics is & national or resident of &
country other than India, the additional arbitrator shall as far a5
possible be chosen or appointed from among the national of a
country other than that or any of the parties. The arbitrators so
nominated or shall constitute the Bench and shall be appointed
a3 such in writing by the Secretary, The additional arbitrator
nominated by the Secretary shall be Chairman of the banch,
The Secretary shall give notice 10 tha parties of the constitution
of the bench.

18. The consont to act as arbitrater shall ba obtained by the Secre-
tary from the persons nominated by him or by the parties.

18. Beafore accepting his nomination, the prospecthve arbltrator shall
disclose any circumstances likely to disqualify him as an impartial arbitra-
tor. Upon receipt of such informat on the Secretary shall disclosa it to
the parties, who If willing to proceed under the circumstances disclosed,
shall advise tha Secretary accordingly.

If either party declines to waive the presumptive disqualification, the
prospective arbitrator shall be disqualified from acting as arbitrator and
the vacancy 5o created shall ba filled In sccordance with the spplicable
provisions of these Rulss.

20. (a) It any appointed arbitrator neglects or refuses 1o act within
tweniy-one days of within such extended time of his belng reguired 1o
act or dies or becomes incapable of scting, the Secretary, in case he has
appointed the arbitrator shall sppoint another arbitrator In  his place.
Where the appointment is by the parties, the Secretary shall call upon the
party who has appointed the arbitrator to nominate an arbitrator within
twenty-ons days of the date of the notice requiring the party to nominate
an arbitrator of within such exiended tims or the party requests the Secre-
tary to appaint an arbitrator on his behall, the Secretary shall nominate an
arbltrator on bahall of that party from - among the panel of arbitrators then
constitutlng  the panel of arblirators in consulistion with the chalrman of
the committae or & mamber of the Governing Body designated by the
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chairman, The decision of the Arbitration Committea that an appointed
arbitrator has become incapable of acting shall be final and conclusive for
the purposes of this Rule. 3

{b) The bench as reconstituted shall proceed with the arbitration
with liberty 1o act on the record of proceedings as then existing and on tha
evidence, i any, then taken in the arbliration or commenca proceedings
do mova.

NOTIFICATION AND/OR COMMUNICATIONS FROM THE SECRETARY

21. Al applications which the parties desire to make to the Banch
and all notices to ba given to tha parties bafors or during the course of
arbittration or otherwise in relation thereto shall ba madas through and sent
by the Secretary who shall communicate the orders and directions of the
Bench thereon 1o the parties.

22. Al such or othar noiification and communicalons shall be
deemed to have becn well and duly made i deliversd by hand agsinst
acknowledgamant or sent registaied post 1o the addresses Qiven by the
partias.

SUBMISSION OF THE CASE TO THE BENCH

23. The Sccretary shall sand copies of all applications, rejolrders
counter-claims, replies, statoments, documents, etc, recelved from the
parties to tha disputs to the arbitrator/arblirators constituing the Bench
under Rule 17 with a request 1o proceed with the arbiiration and the Bench
shall b deemed 1o have entered on the reference on the day on which
such epglicallons, rejoinder, counter claims, replizs, documents, ete, have
been detpatched 1o the arbitrator]arbitrators.  Intimation shall ba glven 1o
the parties of the day on which tha Banch s deemed to have entered on the
referanca.

PLACE OF ARBITRATION

24. Asbitration proceedings shall be held st such place in Indls as
the Bench may determine.

HEARING BY THE BENCH

25. A dispute will normally ba decided by the Bench on the writien
statements of the parties and the documents accompanying them unless ona
of the parties requests a hearing. The Bench shall power, however, 1o call
{or any further documents or things and If it thinks fit, require a hearing of
the reference and take any oral evidence it necessary. The Secretary shall
Intimate to the parties the time and place for the hearing.
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28. Ata hesring. a party shall ba entitled to sppear by counsel,
atfomey, sdvocate, or a duly suthorised adviser or representative or perso-
nally.

Z71. Tha Banch may procacd with the referance notwithstanding any
failure by a party or partles 1o comply with any of the directions ol the
Bench and may also procsed with the reference in the absancs ol any

or bath rhe panties, who ail or neglect to attend at the time and place
pppointed by iha Bench.

28. Tha parties shall do all acts n= cessary to snable the Beanch to
maks an award and shall not do or causs or allow to be dona any act to
delay or 1o prevent the Bench from making an award, and il any party shall
do or cause or allow to be done any such act, that party shall pay tha other
party such costs as the Beach may daem reasonable.

EFFECT OF ARBITRAL AGREEMENT

29, If tha parties have sgreed to submit thair case to arbitaration
undsr these Rules, and any party refuses or fails to take part in the arbitra-
tion proceedings, the Bench may procesd with the arbitration notwith-
standing such rafusal or absence.

30. Whaere a party wishes to have any question arksing in any preceodings
befor the Bench refered to the opinion of the court in the form of a special
case, ho shall apply in writing to the secretary. Il the Banch dacides to
accede to such request, tha party applying shall also ba responsible for all
legal and ather costs, charges and expenses that may ba incurred by the
Bench in respect of and incidantal to the same and shall make such deposit
on account thereo! and within such tima as the Bench may direct. In case
of dafault in making the dapaosit as above, tha reference shall not ba mada
to the court of if made shall ba withdrawn by the Bench and the arbitratlon’
proceeded with as if there has been no ref:ronce 1o the court.

RULES GOVERNING THE PROCEEDINGS

1. The Bench may at its discretion st any time or times before ma-
king tha final award and at tha expsnse of the partiss concemed cousult
any parson having spacial knowladge relating 1o the particulsr industry,
commaodity, produca or branch of trade concermad in the reference or any
expert or qualifisd sccountant and may also the like expanss of the parties,
consult solicizors, counsel or sdvocates upon any technlcal question of law,
ovidence, practice or procedure arsing in the course of the relerence. If the
parties agree, tha Baench may st the expense of the parties appoint any
expert, sceountant, or lewyer 1o slt with them as an sssessor and take into
account the advice of such assessor.
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32. The parties tr the reference and any witnasses on their behalf
shall, subject 1o the provisions of any law Tor the tima being in force.

{a) submit to the examined by the Banch on oath or affirmation
in relation to the matlers in dispute;

(b} produce bafore the Bench all books, deeds, papors accounts,
wiillngs and documents b thalf possession of piwer res-
pectively which may ba required or called for by the Banch.

(c) comply with the requirements of the Bench as to tha pfo-
duoctin of seleclion of sample; and

(d) generally do all other things which during the pendency of
tha releronce the Bench may reguire.

31. The Bencl may receive and consider the ewidence of witnesses
by affidavit, but shall give it only such weight as the Bench scoms it entitled
to after consideration of any objections made 10 thaw admission.

34. Tha Bench may;
(a) administer ocath or affirmation to the parties or witnesses
appearing and giving evidence;

(b) state @ special case for the opinon of the court or giva its
award in the form of @ speclal cass for the opinion of the
court.

(2] make any award conditional or in the alternativa;

(d) corect in any award any clerical mistaks or error  arising
from or Incidental to any alip or omission;

{e) administer to the parties to the arbitration such intarro-
gatories as i may consider necessarny.

35. Where there ara two or more applications for arbitration pending
with the same Banch and the contesting partlas are the same and the issues
involved in the disputes arise out of the sama or similar transactions, the
Bench may, if it thinks proper to do so and with the consant of the parties,
order tha hearings of tha disputes to be hald jointly. Tha awards, howaover,
shall be given separately In sach case.

36. (i) The Bench may be the awsrd dismiss the application or
clakm :

(8} if the applicant does not prosecute the arbitration procee-
dings or fila tha papers within the time granted,

(b} or neglects or reluses to pay the dues or deposits ordered
to ba paid by the Bench of tha secretary,
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(i) Thae Bench may make an exparte sward;

(a) i the respondent naglects ar reluses Lo appear of maks his
defence or Tails to file the papers within the time granted.

(b} or neglects or refuses to pay the dues or deposits ordered
1o be paid by tha Bench or the secrelary,

STENOGRAFPHIC RECORD

37. The seccretary shall make the necessary arrangements for tha
taking of a stenogrphic record of evidence whanever such tocord is required
by a party. The cost al the stenogrsphic recard and all transcripts thereol
it any, shall form pan ol tha costs of the reference.

INTERPRETER

38. The secretary shall make the necossary arrangments for tha sor-
vices of an interprater upan the requast of one or mare of the parthes and
the costs theteal shall from part of the costs of the reference.

CONSERVATION OF PROPERTY

39. The Bench may issue such ordars as may be deemed necessary
to safeguerd the proparty which is the subject-matter of ths arbftretion
without prejudice to the right of the parties or tha final determination of the
disputa.

WAIVER OF RULES

40. Any party who proceeds with the arbitration with the knowledge
that any provision or raquiremant of thess Rules has not been compliad with
and who fails to state his objection thareto in writing, shall be deem=d to
have waived his right 1o abject,

RAETURN OF DOCUMENTS

41. Unless required 1o be filed in a Court of Law, the Bench shall
have full discretion to retain and/or to retum all books, documents of papers
produced belore it and may direct st any time that the books, documants or
papers, produced before it or any of them may ba returned 1o the parires
producing them on such terms and conditions as the Bench may impose.,

AWARDS

42. No award shall be made by tha Bench unless the case of the
party applying for arbitration has been brought to the notice of the othar
party and until alter the lapse of specified time within which he has bean
paked 1o submit his rejoinder under Rule 11.
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43. Whenaever thers is more than one arbitrator, the award of the
majority shall prevall and be taken as the decision cf the Bench. Failing a
majerity, the Chairman of the Banch alone shall make the award.

44. Should the parties reach an agreement before the Bench, it
shall be recorded In the form or an arbitral award made by consent of the
parties.

45. The Bench shall make its award in writing within four manths
alter enterning on the reference or within such extended tima 25 the parties
may sgrea upon of the court may  allaw.,

48. The Banch may maks an interim award, and may be an sward,
determine and order what shall bs done by elther or any of the parties,
respecting the matters refemed.

47. The arbitrators constituting the Bench or the Chairman whers
Rule 43 is applicable, shall sign the award and the secretary shall give
notica in writing to the parties of the making and signing thereo! and of the
amount of fecs and charges payable in respect of the arbitration and the
wwaird.

48. (8) When an award has been made, the secrotary shall furnish
a true copy of the award to the parties by registered post provided tha
arbitration costs have been fully paid 1o the council by the parties or by ons

al them.

(b) The secretary may require either party to notily him to
complisnce with the award.

49, Additionsl coples of the award certified true by the secretary
shall ba made available to the parties but to no one else, at all time on
request and on payment as fixed by the secretary.

E0. A party shall in all things abide by and obay the award, which
shall ba binding on the partles and their respacthve reprasantatives, notwith=-
standing the death of any party bafore or after the making of the award and

such death shall not operate as the revocation of the submission or refe-
Fanca.

FILING OF AWARD

B1. Tha Bench shall at the request of any of the parties 1o the pro-
ceedings or of any person claming under a party or if so directed by tha
court and upon payment of fees and charges due in respact of the arbitration
and sward and of the costs and charges of filing the awaerd, causes the sward
of a signed copy thereof together with the deposition or documents which
may have been taken and proved belore it to be filed before the court.
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DEPOSITS

52. Tha secrslary may require th> parties or any one af them belors
passing the cas: on 1o th: arbltrat ws under Rule 23 to deposit In advance
such sums of mancy s ha desms necossary to defray the expznses al the
arbitration including tha administraliv: charges and arbitrator's fees. The
Bonch may durleg the course of tho zrbitration proceedings, if nocessary,
require further sums to be depatited by Lhe porties or any ol them to meet
the expenses of the arbitration. In paricular, when the rospondent noglects
or refuses 1o make the depasit, the Bench may requite such deposil to be
paid by the applicant himsel!. The depos.ts made ehall be taken into account
by the Bench in apportioning the costs while making the award.

FEES AND EXPENSES

51. The Bzanch shall be entitled 1o allow fees and sxpenses of wit-
nasses, expenses connected with the selection and carriags ol sampls and
examination of sampl: and examination of goo>ds, licencesed measurers
deparimant charg #5. conveyance, hirz, cst of legal or technical advice or
procaadings In raspact of any mattar arisiag outl of the arbitration Incurred
by the Banch and any o:har incidantal expensas and charg s in connection
with or arising out of thy rafzrancy or awird as the Baach shall in its
absolute discretion think fit.

64. The costs of the referanca and the award including charges,
fees and othsr axpinsas shall ba i tha discration of tha Bench, which may
direct to and by whom, and in what mannar and in what proportion such
charges, lees and other expenses or any part thereol shall ba borne and
paid, and may tax and sattla ths amaunt ol costs to be 5o paid or any
party thereof and may award costs to be paid as betwoen solicitor and
client. In tha event any administrative foes and expenses ase due 10 the
council, tha Bench may award them in lavour ol the council.

§5. The fees, costs and expanses incidental to the reference and
tha award shall includs the following 3

(1) Registration Fee.—A registration fee of Rs. 100 shall by paid
alang with tha applicatian for rafarancs. Thae registration fee will not be
returned and becomes the property of the council.

(2) Administrative Fee.—The administrative fes will be fixed by the

Bench in case within the limits given hereunder having regard to tha nature
of the case and the tima taken to decida it
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Where the amount of claim is :
Up to Rs. 20,000 Rs. 10015 R 300
From Hs. 20,201 12 Rs. 50,000 Rs. 200 1o Rs. 500
From Ra. 60,001 1o Ra. 1,00 000 Ag. 300 o RAs. 700
From RAs. 1,00,001 1o Ra 5.00,000 As. 500 to As. 1.500
From Rs, 5,00,001 1o Re. 10,00,000 As. 1,000 1o As. 3.000
From Rs. 1000001 1o As.  25,00,000 As. 2,000 to Re 5,000
From Rs. 2500001 to Ay, 50,00,000 As. 3500 1o Re. 7,500
Frem As,  BO00.001 12 Rs 1,00,00,000 Rs. 6,000 to Az 10,000
Ower Ra. 10000000 Such amaount sxcesding

Re. 7,600 as may be
fixed by the Banch in
each case

{3} Arbitrator's fees.—Thn arbitrator's fee will ba fixed by the
Bench in each with tha limits given hersunder having regard to the nature

of the ease and the time tzkon to decida it.  For each arbitrator, where the
amount of claim I :

Ugto Rs. 20,000 Rs. 100 m RAs. 300
From Rs. 20,2001 to Ra. E0,000 As. 200 to Rs. 600
From Rs £0,0001 1o Rs. 1.00,000 Re, 300to Rs. 700
From Rs. 1,00,001 ta As. 500,000 Rs. 500 1o Rz. 1,500
Fram Ras. B,00.001 to As. 10.00,000 Ri. 1,000 to As: 3000
From As, 10,00,001 1o Rs, 2500.000 Ra, 2,000 10 Ri. 5,000
From Rs. 2500001 1o Rs. B60,00.000 Rs. 3,500 to R:. 7.500
From Rs. 60,000,001 to R 1,00,00,000 Rs. 6,000 10 Re 10,000
From Rs. 1.00,00,000 Such amount excesding

As. 7.500 as may ba
fixed by ths Bench In
rach Case,

68. The amount of the claim shall be stated in tha application by
tha party applying for arbiiration. U thy amaunt is stated In & currency

ather than tha rupea, It shall be converted Inlo rupass, at the current officlal
rate ol exchange.

E7. \Where the sum undar disputa s not statad or in arbitration pro-
ceedings where the relie! claimed is other than a money claim, viz., a dec-
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laratory claim, the secretary and ths Bench under Rule 52, may require
such deposits as may ba deemad necessary to ba payable by such of the
parties s may be required subject to later adjusiment.

68. Tha provisions relating to fess, costs and expenses in sub-rules
(2) and (3) of Rule 55 above in relvtion to a claim will apply also to the
amount of counter-claim and the secretary and tha Bench, under Rule 52,
may require deposits as may be deemed necessary in respect of the countar
claim to be payable fram such of the parties as may ba required subject to
later adjustment.

E8. Other expenses.—In addition 10 the above fees and expanses,
any travelling expenses incurred by the arbi*rator or the secretary shall ba
included in the arbitration costs and shall be payabla as determined by
the Bench.

B0. An arbitrator who has to trave] shall bs pald travelling sxpsnses
by sir or rall [slr condiioned wherevet ovailable) or car when neither i
nor rall fransport s aveilable 8t sctuals, In addition, ke shall be paid out
pocket expenses of Re 100 for esch day of stay for purposes of the
arbliratlon,

STAMP DUTIES

81. Stamp dutles sre 10 bo pald In all cases in accordanca with the
scale of stamp dutiss for tha time being imposed by law.

FILING OF AWARDS

82. A lee of Re. 5O to the council In sddition 15 the court fees, on
tha scale for the tima balng in force |s payable by the party reguiring the
awerd 10 ba Tiled,

COPIES OF PROCEEDINGS

83. Mo party ls entliled as of right to eoples of proceedings balore
tha Bench. Incasa the sicretary is reguired to fumish coples of doposi-
tions and/or documsnts which have been tsken or proved bafore the
erbitrator, a charge as demanded by the secratary shall ba paid by the party
requiring such coples.

B84. The secretary shall, upan the written request of a party, furnish
1o such party at his sxpsnss cerifisd fescaimiles of any documaents filed in
tha arbitration proceedings,

CASES WITHDRAWN
85. Whers tha party instituting acase desires 1o withdraw it before
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a Bench has been constituted, the secretary shall retum 1o him and deposns
mads by him., under Rule 52 atter deducting such charges as he might have
Incurred In connection with the case. The registration Tee, however, shall
not be refundabla.

INDEMNITY OF ARBITRATORS

66. No party shall bring or prosecuts any sult or proceedings whal-
evar against the Banch, or any membsr thereol, for or in respect of any
matter of thing purporting ta be done under thess Rules nor any sult or
proceeding in respact thereal (save for enfarcement of the award) against
tha other party.

AMENDMENT OF RULES

87. Ths Goversing Body may revise, amend cr alter these Rules or
tha schedule of fees and other monies to bz charged and peid a8 and
when they think necessary.,
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APPENDIX &

Cpecimen of usual Arbitration Clause in a
partnership deed :

All disputes and guesilons In connection with tha partisrship or this
daed arising batweesn the partners or betwesn any one of them and the
lzgal represantatives of tha other crothars of betwsen their resgective legal
reprasentatives and whether during or alter the partnership shall bs
refarred 1o the arbitration of twa arbitrat s ane to be appiintad by each
party and In case ol thelr disagraement t3 an umpire appolated by the sald
arbitrators or in cass al their default by the partles.
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APPENDIX T

Specimen Arbitration Clause in contract relating to
F' w:- Dl

If at any tims during the progress of the works or aftar complation or
tha allegad complation thereof and at any time during the eontinuanca of
this agresmant any dispute or differences arise batween the parties hereio
in ralation to of In connection with ' this agreemant, the same shall bs refe-
rred 10 the arbitration of Sri_______ _ as the sole arbl'rator or to two
arbitrators one to be appointyd by sech patty and ths pravisions of tha

Indian Arbitratizn Act 1940, shall apply. Tha dichion so. given shall
be linal and binding upan the parties.
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APPENDIX 8

Specimen Arbitration Clause (38, 38A) in contracts
with the Electricity Department (Form A)

(38) I any disputs, difference or controversy at sny tims arise
between the Contractor an tha ona hand and the U.P, Electricity Board
and the Engineer of the Cortrect on the touching the eontract, or rs 1o the
true construction, meaning and irtert of any part or conditicn of the same,
or as to the manner of executlon or &3 to the quality or description of, or
payment for the same or a3 to the true intent, masning, interpretation, cons-
tructlon or effect of the clauses of the contract specification or drawings of
any of them, or as to any things to be done, omitted or suffered in
pursuance of the contract or specifications, or 23 to tha mods of carrying
the contract into affect, or a4 tn the bresch =r alleged breach of the cant.
ract of as to any clalm on sccount of such breach or alleged breach or as to
obviating or compensating for the commission of any such breach, or as 1o
any other matter or thing whatsoever connectad with or arising out of tha
contract, and whether bafore or during the progress of ar after tha comple-
tion of the contract, such question, differsnca or disputa shall bs referred
for adjudication tothe Chalrman, U P, Stats Electricity Board or to any other
person nominated by him in this behalf and his declsion in writi~g shall be
finasl, binding and conclusive. This submisslon shall bs deemed to ba s
submission to arbltratlon within tha maaning of the Indian Arbitration Act.
1840, or any statutory madification thereal, Tha arbitrators may from time
to time with consent of the parties, enlarge the tima for making and publi-
shing the sward.

Upon every of any such reference, the costs of an Incidenisl to the
reference and sward respactively shall ba In the discration of thae arbitrator,
who shall ba compatent to determing the amount thereal ordirect the sama
of ba taxed as between solicitor and client or as batween pary and party
and direct by whom and 1o whom and In what manner the same shall be
borne and pald.

Work undar the contract shall, If reasonably possible, continue during
the arbitration proceedings and no payment dus or paysble by the Board
shall bs withheld on account of such proceedings.
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(38)-A). Any action taken or proceedings initistsd on any of the
terms of this agresment shall be only in the court of competent Jurisdiction
undar the High Court of Judicature at Allahabad.

Wark under the Contract shall if reasonably possible, continua during
the Arbitratron proceedings, and no payments due or payabls by tha
purchaser shall bs withheld on account of such proceedings.
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APPENDIX 8"

In the Court of Civil Judge, Allshabad

(Title of casa)
Applicatien for Appointment of an Arbitrator
Section B (i) (a)

1. By an sgraemant exscuted by the parties on the 2%d January.
1890 the applicant agreed 1o sell ta tha opposite party Trom tims ta tims
such quantity of cosl as the oppasite party wanted 10 purchase on the terms
and conditions embodiad In ths sald agreement.

2. Clause 10 of the sald agreament provided that it any ditfererce
sross batwesn the parties regardeng any traneaction of cals of ccal mads
under the said sgreameant, it shall be dacided by srbitrstor,

3. MNow that gaveral differences have srisen regerding several transsc-
tions of sale made by the spnlican® under the stare=aid agreermnent,

4. Tha apolicant asked the opposite party 1o eoncur In the sppoint-
ment of an arbitrator for setilement of the aforesaid differences but the
opposite party always puts him off and never agreed to the appointment of
an arbitrator.

5. On ths 18th Dec. 1999, tha applicant sant a notics by renistered
post calling upan the oppasite party toconcur fa the appolitmant of an
arbitrator for settlemant of tha aforessld differenca undar clause 10 of the
said agreement and tha sald notice was served on the opposite party on the
<0th Dec. 1990, and thus one month clear has pass but the opposite
party hes not sent 1o the spplicant any reply nor has he appointed or
concurred In the appointment ol an arbitrator.

The spplicant, therelors, prays that the court will ba plesssd 1o
appointan arbitrator far settlement of the aloresald differences batween the
partles.

Applicant.
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APPENDIX "0

In the Court of Civil Judge, Allahabad

Ordar of RAefarence
(Title of Suit)

Upan reading tha application presentsd on the day ol 18
it is ordered that the following matter in difference arising in this sult. namly:

—

be refened for determination to A and B, or in case of their not agreeing

then to the determintion of C, who s heroby sppointed to be umpire; and

such arbitratoms are to maks their award In writing on or bafore tha day

ol 19 . and in case of said arbitrators not agreeing in an award
the seid umpire is to make his award in writing within . __months stter

the time during which it is within the power of the arbitrators to maks
an answard shall have ceased.

Given under my hand and seal of the Court, this day of 18 .
Judge.
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APPENDIX 17

In the Court of Civil Judge, Allahabad.

(Title of casa)
Application for Substitution of an Arbitrator

Section B (i) (b)

1. By a deed of agreemant of reference dated 10th November, 1900
the parties appointed A. B and C arbitrators for making a padtition of joint
family property of tha parties.

2, The arbitretors entered on the ambitration on the 21st November,
1£80, but before they could complete the arbitration, arbitrator A died on
the 2nd January, 1991 (or, arbitrator A, by a notice sent by him to the
applicant on the 20th November, 1880, intimated his unwillingpess to act
as an arbitrater), (or. arbitrator A has on the 2nd December, 1890, been
convicted of a criminal offence and sentenced to seven yuats rigorous
imprisonment and has thus become incapble of acting as an arbitrator), (or.
arbitratar A ceassd to attend arbitration proceeding and to proceed with the
reference, though requested by the applicant and by other arbitrators several
times 1o do &0, the last of such request was made by the applicant by means
ol & reglstered notice served by post on the _————-)-

3. Onthe . the applicant sent by registered posta notice
calling upon the opposita party to concur in the appointment of another
arbitrator in place of tha said A, and the sald notice was served on him on
tha bit though moms than one month have passed the opposite party
has not done so.

The applicant, therefore, prays that the eouri will be pleased 1o
appoint another arbitrator in place of A.

Applicant



(&)
APPENDIX "12

In the Court of Civil Judge, Allahabad.
(Title of case)
Application for Appontmant of an Umpire
Section B (i) (c)

1. By a deed of agreement dated 10th November, 1890, the partiss
referred cartain disputes belween them 1o the arbitration of A and B.

2. By clauss 10 of the said deed it was provided that in case of
disagreement between the arbitrators, the latter should appoint an umpire.

3. By a notice sent by registered post and served on the said arbit-
rators on the 281h December 1890 the spplicant called on them to appoint
an umpira but thay have not yet done 80,

The spplicant, therelore, prays that the court will be pleased 1o
appoint an umplra.

Applicant.
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APPENDIX 13"

In the Court of Civil, Judge, Allahabad

Drder for Appointmant of new Arbitrator
(Titla of Suit)

Whereas by an order, dated the day ol 18 (state order of
raferanca and death, refussl etc., of srbitrator), it is by consant ord ered that
A ba appointed in the place ol B deceased (of a8s the case may be) to act
as arbitrator with Y, the surviving arbitrator, under the sald order, and it is
ordered  that the award of the sald srbitrators bs made on or balore the

day of 18

Ghven under my hand and s<al ol tha Court, this day ol 18

Judge.
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APPENDIX-14

In the Court of Civil Judge, at Allahabad.
AB (Nama, description and address)

b St e, gettegemieaci. PRI
Vs
CD [Mama, description and address)

B o e—— m—— = —

i e et o 1L I CHNCINE
Application under section 5 of the Arbitratbon Act, 1940,

The humble petition of the petitioner
tbove-named maost respectfully,

Showeth : 7

1. That adispute In connsction with touching the agreemant bat-
ween the parties hereln mada 04 __on aross and the same has besn
refarred fo the arbitration of Mr. — — .. by nominatlon of the

respondsnt as per arbitration clausa,
2. That the said Arbitrator has entered upon the reference on
3. That the sald Asbitrator has misconducted himself and his
authority should be revoked on the followiug amongst other,

Grounds

I

Il (State the Gruonds)

mn

w

4, That your patitionsr apprahsnds that unlsss the autharity ol tha
sald arbitrator is revoked immdiataly, your patitioner will sulfer irreparabla
loss and Injury.

6. This applicatian is mada lor the ends of justice,

It Is therefora preyed that this Hon'ble
Court ba pleased 1o pass :—

(2) Order revoking the authority of
Mr. arbitrator.

(b) Any other or further order as your
honour may daem fit and proper.

Applicant
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APPENDIX-15

Application under section 13 (b) for stating a special case

In the Court of Civil Judge, at Allahabad

Arbitration Case Mo Bk g i fb et i e e,
In tha matter of section 13 (b) of the Arbitration Act. 1840,
In the matter of arbitration
Betwaen
AB (Hame. description and address)
b First Party.
wnd
CD [(Nam=, description and address)
e — Becond Party.
LS the arbitrator appointed in the aforesaid arbit-
ration case, do hereby state the following special case for the opinion of
the Learned Court :

1. (State In brief the fact of the case).
2. The guestions of law for opinion of the court are :

(») Whathar —
(b) Whather -
3. A copy of the arbitration agreement dated in also

annaxed herewith.

Dated, the day
of 18 Arbitrator
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APPENDIX 18

Notlca under Scction 14 (3) of the Arbitration Act. 1840

In the Court of Civil .!uduu, Allahabad.
(Title of casa)

arbitratomn have
Taks notice thatthe . stated lor the oppinion of the
umiplra has

Court a special case, copy whereol Is hare to annexed and that the Court a
sp -cial case, copy whereof is hercta annexed and that the Court will proceed

to pronounce its opolnion thereon on the day ol I —
Dated this .— — dayol —_ 1

5d. Civil Judge.
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APPENDIX 17"

Application fot Remaoval of Arbitrator, on Ground of Neglect
In the Court of Civil Judge, Allahabad

(Tile of case)
Section 11 (1) (ss)

1. By a deed of sgreemant dated 10th Novembor, 1980, the parties
referred certain disputes betwsen them to tha  arbitration of A.

2.. Th1 said arbitrator did nat ¢ntir on the reference for a long tima
though requested several times to da so and the applicant servad a notice
o1 him by registercd post on the 18th March 1991 calling upan him to enter

on and proceed with the reference but though mare than four months have
ecxpired he has neglectsd to do so.

(Or, the sald arbitrator entared on the refersnce on the 15th December
1890 and examined tha partles but has done nothing further although ha
fixed serveral dates for hearing and the parties were ready with their evi-
dence and sccount books, always postponing the case for one reason of
enother, wihch were all equally inadequate. The said arbitrator has thus
filed 10 use reasonable dispaich in proceeding with the meforence.)

(O, the seid arbitrator has refused to take evidence ol the patitionar).

For the sbove ressons the spplicant preys that the said arbitrator ba

removed and that he shall not be entitled to any remunerstion In respect of
his services.

Applicant.
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In the Court of Civil Judge, Allahabad.
(Title of casa)
Application for Remaval of Arbitrator, on Ground of Misconduct
{Section 11 (2) (1)
1. By adacd of sgresment dated tha 100% Nowvembar, 1990, the
parties referr.d certain ditference beiween them to the arbitratian of A,

2. Aftir the said reforonce, the siad arbitrator pccepled emaloymont
undet th: oppaosiie par.y os his manager and has thus b-cime bimed and
partial 1o him (or, has 1ak+n a lazn of Re. BO, 000 from the oppasile party),
Cor, after the rolorence, has entored inta an sgreem:nt wits the oppasite party
to giva award on his lavour i consideration of the latter giving to him a
1/3rd shara in the proparty in disput ;) and has thus misconductad himself,

Or, 2, The sald arbitrator has misconducted tha arbitration procegs
dings by doing the scvaral acts, particulsrs of which ars giving beluw :

Particulars of Acts of Misconduct

Tha applicant prays that the court will by plaased to remove the said
arbitrator and sppaint another arbitrator in his place or arder that the arbite
ration agreemert shall cease to have affect with respsct to the dilferences
referred to,

Applicant
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APPENDIX 18

In Court of the Civil Judge, Allahabad
AB (Nama, description and address)
- — T .| T

Vs
CD (Nama, description and sddsress)
i S Sk Oppasite party.

Application under saction 12 of the Asbitration Act, 1940.

The bumble petition of the spplicant
sbove-named most respectfully,

Showath |

1. That under the arbitration sgreemant cated . . the parties
hereto havae referred their disputes pnd dilferences arising cut of the contract
containing tha arbitraiion clsuse andlor agreemanttoMro— . — ol

onorabout . _

2. In pursusnce of the said reference the sald arbitrator had entered
upon the reference on o T i L

3 That tha patitioner has discovered ahier the said reference that
the said arbitrator is a relation of the respondent and he s likely to take side

with the raspondent.

4, This Court has jurisdiction evar the subjsct-matier of the dispute,
it is therefore prayed that the said srbitrator be removed and his authorlty
ba revoked.

DI e —— e Applicant
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APPENDIX 20"

Specimen of Award

(Title ol Suit)
In the matter of an arbltration between A of

s s g

-and B ol .

Where as in pursuance of an crder of reference dated 20.11 80 mads
by the Court of Chil Judge, Allahabad the following matter in ditference
between A snd B namsly—

has been relerred to us for dererminatian.

Now. we, having duly considered the matter referred 1o us 10 hereby
maks our award as follows :

Woaward . ..
(1) that ..
() e e
Dated the day of e 4
Y
Arbitrators,
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APPENDIX “21°

In the Court of Civil Judge, Allahabad

(Title of case)
Application for tiling an award

{Section 14 (2) (wu)

1. Ontha 14th day of February, 1984, the applicant and the oppasite
party having a dilferanca batwaen them, conceming the partition of their
family property, sgreed in writing to subm 1 the said difference 1o tha arbit-
rathon A.

2. Thesaid A entersd upon the arbitratian and made an award in
wrlting on 20th February, 1990.

3. Tha sakd arbitrator was requested by tha spplicant to fils Ia court
the award or a tigned copy of It with depasitions taksn by him and dacu-
mants prowed before him but he has not complied wilh the request

4, The spplicant is preparnd t pay tha fees and charges dus in
respect of the arbitration and ward and the costs and charges of filing the
gward and other papers.

The applicant prays that tha sald arbitrator ba directed to fils in court
the sward with full record of dipositions and all ths documents proved
before him by tha parties, and upon his filing the sama, further procecdings
ba taken according to law.

Applicant.
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APPENDIX 22

Notice under Section 14(2; of the Arbirration Act, 1040
In the Court of Civil Judge, Allahabad

{Title of case)
Take nctics that the Award of the Arbitrator sppointed in the matter

FEETEE=

ol abowe Arbitration Agreemant has this day been filed and that the Court

T -
will procesd 1o pronounce Judgment on such Awsrd on the
dey... o wdully | - Bl

Dated this. __ dayof.__19__

Sd. Civil Judge
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APPENDIX ‘23

In the Court of Civil Judge, Allahabad
(Title of case)
Application to Modify an Award section 16

1. The parties referred thelr dispute 1o the arbitration of A, who
made his award and filed it in this court and the court has lssued a notice
of filing the said award to the applicant.

2. The spplicant submits that the award is dafective In the follow-
ing respecis,

(2) The question of any maintenance sllowance being paid by the
spplicant to his step-son B was not refarred 1o the arbltrator and therefore,
tha porticn of the award directing applicant to pay Ri. 750 p.m., &% main=
tenance to B is invalid ;

(b) Itis stated intho award that the applicant ls antitled o get a
sum of As. 20,000 from the opposite party but tha award It imparfect in
50 far s it doss not nat specifically direct that the opposits party shauld
pay tha* sum to the applicant ;

(c) Itls statsd inpara 8 of the award that the applicant’s share
in the grove is 1/4th and in house 1 [3rd but in the last paragraph the arbit-
rator has awarded to the applicant a 1[3rd share In the grove and 1 fdth
share In the house which is an error arising from an accidentsl slip.

(d) The applicant’s hall share in a shop has been recognized by
the arbitrstor in para 19 of the award but by an accidental omission this
has not been mentioned in the last para, where the final award has bsen
madea.

The applicant, therafore, prays that tha aforesaid dafects in the
awdar by removed by sultably modifying or cormecting the same.
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In the Court of Civil Judge, Allahabad
{Title of case)
Application for Remitting an Award (section 18)
1. Same a1 in the previous precedent.

4. Inpara 8 of the agreemant of reference dated______the parties
had also relorred 1o arbitration, the question of the applicant’s right of
wiay to the well through tha grounds of house No, 4, but the award has
left this matter undartermined.

3. Thers was no disputs about houss No. 4 whichwas in posses-
sion of the apolicant and the question of partition of houses Nos.'1. 2 and
donly was rafered to arbitration but the arbitrator has partitioned atl the
four houses by putting them In one hotch-potch, and the award about
houses Nos 1 and 2 is not separabls from that houss no. 3.

4. Ths award s indefinite in so far as it directs that the opposits

party should give possession of House No. 1 19 the applicant whenever
he can conveniently shilt 13 another housa.

5 The award is illegal on the faca of it in so far as it had awarded
to the oppasity party against the applicant. a sum of Rs. 1500 on scocount
of a contract which on the arbitrator's own finding was illegal and therefore
void -

The applicant prays that tha said award by remittsd 1o the arbitrator
for reconsideration within such time as the court may fix.

Applicant
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APPENDIX ‘25

In the Court of Civil Judge at Allahabad
AB (Name, description and address)

e e PlaintlHPetitiones
Va.
{C. D. Name, description and addresd)
—_—— v .Dofendant/Respondent

Patition under Section 20 of the Arbitration Act, 1840,

1. Plaintifl/Petitioner states :

1. That the parties hereto entered into a contract containing arbl-
tration clause on o about—_ A copy ol the conlract with arbi-
traration clause is annaxed hereto and marked with Lot *A

2.  In discharging the duties and obligations und=r the said cantract
by the plaintiff the follawing disputes and differences have arisen batwesn
the parties herelo.

(i) e

(i) s

)

(v} - —

3. That the plainti! has served a notica on the dfandant 1o
sppoint the arbitrator in terms of arbltration clause, but has fail=d andfor
neglected to do so. A copy of the said notica is annexsd herets and
marked with latter *B”.

4. That the plaintiff has not instituted any suit with respact To the
subject-matter of the sald agraemant or any part of it.

§. That tha plalntitt hay not alsa Initistsd any proceeding undir
Chapter |1 of tha Arbitration Act, 1940.

8. Thils court has jurisdiction over the subject-matter of this sult.

7. That It Is just and axpadient that the arbitration agreemant be
filed In this court.

The plaintiff therslore prays that the arbitration agra-ment dated
. ha ordered to be filed in this court and order of relerence be
mads to the arbitrator in terms of the agrecment of 1o an arbitrator appoin-
ted by this couwrt.
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APPENDIX 28
In the Court of Civil Judge, Allahabad

Maotice under section 20 (3) of tha Arbitration Act, 1540
Sult No. of 1930

A Ly I - B

B

The defendant above named, .
plaintitf above named has on the__
an spplication which has been numbered and registered as Sult No.___
ol 19 _ __ for an order that the arbitration agreement dated the
dayol 19 . and entered into an between the plaintit! and
you, (the defendant) be filed. You ara hereby required under sub-section (3)
of section 20 of the Asbitration Act. 1940, being served with this notice, to
appear belors the Court on the
O— clock in tha forenoon to show cause why the sald agreement should
not ba filed.

Dt = g el T —

whara as tha
mada

day ol .. 18

day of 18 I e s

§d. Civil Judge.
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APPENDIX -27°

Ovder of refer.nce under section 20 (4) and 23 (1) of the
Arbitration Act, 1940.

In the Court of Civil Judge, Allahabad
In the matter of the Asbitration Act, 1940
and
In the matter of an Arbitration Agreament dated
tha day. 18 —
Between
A. B. (state name, description and place of residence)
' and

C. D. stats name, description and place of residence)
or
Inthe Matterof SuitNo . of _ ___ 18 ____

Upon reading the patitlon ol . verified by an
affidavit of __ — — atlirmed on the day of 19 and filed
on the dayolf 18 «ond & notics dated the day of 18— .
issued upon the fillng of the said petition and an affidavitof — _____ of
the due “senvice thereof onthe— _ _ day 18 . bath filed on the
day of 18 » and tho arbliratlon sgresment dated the _ —— ——day
ol 18 entered into by and between the plaintil and the
defendant. And upon hearing counsel for tha plaintiff and
eounsel for the defendant it is ordered that the sald agreement ba flled,
And it Is further ordersd that tha Tollawing matters in,

namely
B O e e e e ———— e N
specified in tha sald agreemant
in this suit.
[(Siate matters in dilference).

be referred for determination to X and ¥, or in case of difference of opinion
betwean them to the determination of Z, who Is hereby appointed to be
umplra, And itis further ordered that the said arbitrators shall make and submit
thelr award in writing together with all proceedings and deposition recorded
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and exhibits filed bafore them on or belora the dayo!f 18 . and
in case of difference ol cpiricrs baiween the said arbitrators as the award
they shall lonhwith give natice of such dilfurznce 1o the sald umpire who
shall make and submit his award ir wiitinglogether with sll proceedings and
depositions recorded and exhibits filed bafore him within the day of 18

. And the pariies are to ba at  liberty to apply fomm time 10 time as they
may have occasion,

Witnass, etc.

Sd. Civil Judge.
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APPENDIX ‘28°

In the Court of Civil Judge at Allahabad.

T e |
A B (Name, description and address)
plaintitt

Vs
CD (Name, description and address)

o Defendant

Application under sectlon 21 of the Arbitration Act. 1840,
The petition of the plaintiff and the defendant
above-named most respectfully, 5

Showeth ;

1. That all tha partiss above-named interestad In the suit have
agreed ON e e thit all the matters in dilference between them in
the suit ba referred to arbitration of . whose declsion shall be final
and binding on them.

2. The matters In difference between the parties are as follows :

(a)

(b} (State the differance or issues involved).

(c)

(d)

The patitioners therelore peay for an order that the above matters of
dilferences be referred to the said arbitrator for his decision within such
time as the Court shall deem fit and proper.

1 | — Applicant
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APPENDIX "29°

In the Court of Civil Judge at Allahabad
AB (Nama, dzscription and address)

e e e Petitioner
Vs,
CD (Name, description and address)
iy rd i Respondent

Application under Section 28 of the Arbitration Act, 1940
The petition of the petitioner above named most respoctiully,
Showsth : :
1. That in pursusnca of tha arbitration agreemant made by and

between the paties harstoonorsbout. o e tha parties
appointad M ol e ___matha sole arbitrator
on— . who entzeed upon the reference 1o determine the

disputes and differcnces settled by the parties.

2. That the sole arbitrator could not complete the procesdings of
arbitration and make the award within the specifisd time which expired
on....

3. That there are no laches on the part of the petitioner It is there-
fore prayed that the time for making the award be extended for a period
of four months and the arbitrator b directed to make the award within the
extended time.

Date e e Applicant




[ 106 )
APPENDIX, *30°

In the Court of Civil Judge at Allahabad
AB (Name, description and addreas)
et L el L R L, Y .. Potitionor
Vs.
CD (Name, description and address)
~an, e Respondant

Application under Section 30 of the Arbitration Act, 1940
The humble petition of the petitioner above-named most respectfully
Showeth :

1. That the partias appointad Mr of
as tha sole arbitrator in terms of arbitration agresment to adjudicate and
sottle the disputes and differences arising out of the contract made batween

tha partiss.

2. The said arbitrator entered upon the reference one
and mada tha award on e copy  of which s filed
harawith,

3. That tha sald award is invalid and should be set aside on the

following amongst ather.
Grounds

(1)

(W)

(i)

()

{v)

4. Inthe premises, the arbitrater has misconducted himsall or the
proceedings.

B. That the petitioner received the notice of filing of the award
under S=ction 14(2) of the Arbitration Act, 1940 an_ ..

Itis therefore prayed thatthe awardol Mr e oo .
made on as statad above be st aslda,

Date — — . Applicant
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APPENDIX "3V’

In the Court of Civil Judge at Allahabad
AB (Name, description and address)

e e e I T RRNNOM
Va.
CD (Name, description and address)
sl e - el iR e S A TR T T

Application under Section 33 of the Arbitration Act, 1840
The humble petition of the petitioner above-named most respectiully.
Showeth :
1. Thatonorabout— . the patitioner entered into an

agreement coniaining arbitration clause with the respandent which sub-
sequently turned out to ba void.

2. That the petitioner received a notice dated
from the respondent in tarms of the said purported arbltration -.-.luulu
appoint an arbitrator,

3. That the said agreement containing the clause is invalid and not
binding on the petitioner on tha following amongst othar.

Grounds

(i)

(1)

(i)

(v}

4. This court has jurisdiction over the subject-matter of the alleged
disputes,

It is therefore prayed that the existence or validity of the alleged
asgreement dated — —ba detormined by this court.

b e — — Applicant
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APPENDIX -32'

In the Court of Civil Judge at Allahabad

B I e e e e e N et e R e R
AB (Mame, description and sddress)
T — —Plaintift
Vs,
CD [(Mame, description and sddress)
e R i« ™

—

Application under Section 34 ol tha Arbitration Acst. 1940

Tha humbla patition of the defendant above-named most respectiully
Showeth :

1. That the plaintil! has filed a suit baing Suit Ha.
of . in the court for breach ol the agreament mads batween
tha partlzs here to on — A copy of tha plaint s filed hetewith
and marked with lettar "A°,

2. That tha said agreemant contains an arbitration’ clausa for
raferring all disputes and differences arlsing out of the sald agreement.
A copy of the zald agreemant is filed herewith and marked with letter
lB"l

e

3. That the defencant is served with the summons to appaar and

defend the sald suit.  The next date of hesring is fixedon_.
|

4, That tha subject-matter of the sald sult is coverd by the arbl-
tration clause as stated above.

6. That the defendant was ready when the proceedings in the suit
were commenced, and is still ready and willing ta do all things necessary
ta the propar conduct of the arbitration,

6. That the delendant has not filed any written statment or taken
any other steps in the proceedings of the sald suit.

It s therefore prayed that the proceedings in the suit being No—.
ol — —  _ba stayed tll the award of the arbitrator appointed in terms
ol tha arbliration clauss ba made.

Date Applicant
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APPENDIX ‘33
In the Court of Civil Judge at Allahabad

AB (Name, description and address)

— Petitioner
Vs
CD (Nams, description and address)
e e e V-

Application undar saction 38 (1) ol the Arbitration Act, 1940,
The petition of the patitianar ebove named most respactfully,

Showath ;

1. That disputes and differances pross batwasn the partlas hotetoout
of the rontrect datsd . ..and these wers referred 19 pibitration of
B in purzuance of the sbitration clause in the ssid Coatract.

2. That the said arbitrator entared upon the reference N e
and completed the procsedings onorabout . o — —ee

3. That tha =ald arbitratar has demanded paymentof Rs . 88
his fees by a letter dated ___ and has refusad to deliver his award
exrept on payment of the said fees.

4, That the time for making the award shall expire on — — —

5. That tho petitioner will pay inta tha Court tha amount of fees
demanded by the said arbitratar or any other sum as deturmined by the
Court afts enquiry inta tha clalms of the sald arbitrator snd the srbitrator
ba directad 1o dalivar the award 10 the petitioner,

Under tha circumstances petitionar prays fne ordars :

(a) That the arbitrator be directed tn deliver the award to the
petitionar within a week from tha date of deposit of fees of the
arbitratar to the Couwt

{(b) Any otherfurther order or ordars or directions as the Court may
deem fit and propar.

Date Py . | ]
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APPENDIX- “34'

In the Court of Civil Judge at Allahabad

Appeal under section 39 of the Arbitration Act, 1940,
Memorandum of Appaal.

Awsdcase Mo of
AB [Name, description and address)
e ——— SRR RSy T
Vi
CD [Mame, description snd addreas
< e ———— .= Respondant
Being ppgrieved by and dissatisfied with the judgment and onder
passed by _.on___ in the Awerd case Mo, _ L _of

tha appellant b=gs to prefer this appaal on the follawing amangst ather,
: Grounds
1. For that tha Leamed. Judge waswrong for not halding that the
gward should be set aside,

2. For that the Learnsd Judge should havs held that the Arbitrator
misconducted himssll and the procesdings.

4. For that tha Learned Judgs comitied amor of facts and law,

4. For that tha Leanmed Judga should have hald that the sward has
bsen Improperly procuted o I8 otherwiss invalid,

6. Forthat the Learmned Judge should have held that thers is an
errer on the facs of the awerd,

8. For that the judgmesnt and order passed by oin
It otherwise bad in law and should be set aside and such othsr
order may be passed a8 the court thinks fit in sccordance with
law.

DA e Appellant
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In the Court of Civil Judge at Allahabad

Bl Bl Nowee el e i A
AB (Name, description and address)

o el L e - Petitioner.
Vs
CD (Name, description and address)
L L e . Respondant

Application under section 41 of the Arbitration Act, 1940,

Tha petition of the petitioner above namedimost respectiully,
Showeth ;
1. That by an aggreamant batween the parties hereto made on__

tha potitioner supplied cotton yarm to the respondent for the value of
Rs e

2. Thatthe respondent accepted the said goods unconditionally,
but has feil=d to pay tha prics thereof and raised a disputs as 1o the quality
of tha yarn,

3. Thatin terms of arbitration clause of the sald agreement, the

petitioner asked by & notica to nominate the arbitrator but has not done
80 B8 yel. '

4. That the petitioner has filed a suit belngNo___.___ of ____
under sac. 20 of the Arbitration Act.

6. That the patitioner has come 1o know that the said yarn has been
Ieft uncared 5o as to cause deterioration in quality and value.

6, That the respondent is alsa trying 1o dispose of his proparty and
to evade [urisdiction of this court.

7. This application is made bonafide and for the ends of justice.

Your petitioner thersfore prays that ;

(2) Order be passed for appolntment of recelver over the properties
ol the respondent.

(b) Order of injunction restralning thy respondent, his servant or
sgent from disposing the properties of the respondent.

(c) Ad interim order jn terma of prysers (a) and (b) above.

(d) Any other further order or orders or direction the court may
deem fit and proper.

Date

Applicant
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APPENDIX- *38°

The Arbitration (Protocol and Convention) Act, 1937

Recelvad tha astent of the Gowvernor-General on
the deh March, 1837

(Act Ne. V1 of 1937)

An Act 1o make certain further provisions respecting the law
of arbitration In India.

Whersas India was a Stats signstory to the Protocnl an Arbitration
Clauses set forth in the First Schaduls, and to the Convention on the Execu-
tion of Foreign Arbitral Awards ot forth in the Second Schedule, subject
in each t5 & res=rvation of the rght 1o limit [ts obligations in respect there-
of to contracts which ars considerad as commercial under the law in force
in India.

And whersas It s expadient, for the purposa of ghving effect o the
said Pro'ocol and ensbling the sald Convention to becoma operative in
india, to make certain further provislons respecting the law of arbitration.

It is hereby enacted pa follows :

1. Short title, extent and oparation ; (1) This Act may ba called
tha Arbitratlon [Pratocol and Convantian) Ast1837.

(2} It extends to the whole of India.

{3} Ths provisions of this Act, axcept this saction, shall have effect
only from such date as tha Contral Government may, by notification in the
Gazetta of India. pppoint in this behalf, and iha Central Governmant may
appyint different dates for the coming inta offect of ditferent provisions of
the Act,

Statement of Objects and Reasons : The Government of lndia hav s had
for somatime under consideratian the question, of India’s adherance to the
Gensva Protocol on Arbitration Clhuscs (1823) and the Intemational Con-
vontion o0 the Execution of Forelgn Arbitral Awards (1827). The cbiect
of thess Instiumonts s to moet the widely expressed deslre of the comme-
relal word that arbiratian sgreements should be ensured of effective recogi-
tion and Protection. A largs number of countries including many of first
class commarcial and industrial Impartance, e.g. the Unlied Kingdom, France
Germany, e Nethedands heve sdhered 1o thase Instromants,

Aftor consulting local Governmants, High Courts and commercial
bodies, 8 majority of whom wera formed 1o ba in favour of India’s accession
10 these Instrumants, the case was placed before the Commerce Department
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Standing . Advisory Committee of the Leg'slaturs who recommanded that
India should adhere to ths Instrumants. These have accordingly been signed
at Geneva on behall of India, subject o tessrvetions limiting India’s obliga-
tions under the Instruments 10 commercil contracts and excluding tha
Indlan States fiom thw scope of the Instruments.

The Instruments provids for thelr notification by cantracting parly
before thay ars enforced in razpact of that party.  Prior to ratification it ks
noceskary (0 eaact lagislation to implemen: certain obiigations contracied
under thess Instrumants, and ths pressnt Ast incorporates the lagislation
needed In this respoct :— Vide Gazerte of India, 1335 Part V. Page 10,

Interpretation : 11 this Ast “forsign sward” maans an awsrd on
differencas relating 10 matters conaldersd as commearcial under the law in
fores in Indla, mads after the 28th day of July, 1924,

{(2) inpursuancs of an sgreement for arbitration 10 which the Pro-
teenl set forth in the Flrst Schedule applies, and

(b) batween parsoss of wham ons is subjact 1o tha Jurisdiction of
coma one of such Powsre a3 the President, being setisfisd that
reciprocel provisians have been made, may, by notification in
ths Garzstrs of India, daclare tothe partiss to the convention set
forih In tha Secand Sehadule, and of whom the other is subject
to the juriediction af soma other of Povers as sforoseid, and

(c) Inona of such territories as the Presidant being  aatisfied that
recinmesl provisiane hews bean mada may by fike notification,
declare to ba teritories 1o which the ssid convention epplies,
and for tha purmose of the Act an award shall not ba deemed to
ba final i sy procesdings for the purpass of cantesting the
validity of the sward sre pending in tha country In which it was
mads,

3. Stay of proceedings in respect 0f matters to ba refarred
to arbitration " No'withstanding anything contatned inthe Arbitration
Act. 1889, ot in tha Code of Civil Procesdurs, 1908, if sny party *a a sub-
missian mads in pursuance of an agreement 1o which tha Protacol set farth
in tha First Schodule as modifizd by the reservation subject to which It was
signed by Indis applies, or any person claiming through or under him,
commenc:s any legal proceeding in any court against any other party 1o
the submission or any parsan claiming through or undsr him in regprct of
any matier agraad ta by raferrad, any party 1o such legal proceedings My,
at any tima after appasrancs and before filling & written ctatament for taking
any other steps In the proceedings, apply 10 the court 10 Ktay the proceedings;
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and the court unless gatisfled that the pgreement or arbitration has becoms
Inoperative or cannol proceed, or that there is not in fact any dispute between
the parties with regard to the matter agreed to be referred, shall make an
order staying the proceedings.

4. Etfect of forelgn awards:— (1) A foreign award shall, subject
to the provisions of this Act, ba enforceabls in 1adia az if it were an award
made on a matter referred to arbitration In India

(1) Any foreign swnrd which would be enforceable under this Act
shall ba treated gs binding for il purposes on the perions &5 between
whom It was mads, and may accordingly by relied on by any of those
persora by way of defence sat off or otherw!se In any lagal proce.dings In
India and any references in this Act to enlorcing a foreign award shall be
construad as Including reference to relying on an award

5. Filing of forelgn award Incourt : (1) Any parson interested in
a foreign mwerd may apply to avy court having jurisdiction over the subject-
matter of tha award that the award b filed In court.

(2) The spplication shall be in writing snd shall be numbersd and
reglstered s & sult between the epplicant as plelatil and the othar parties
&3 dafendanis.

{(3) The court shall direct notice to ba glven to the parties to the
arhitration other than the applicant requiring them to  show cause, within 8
time spacified, why tha sward should not ba filed.

8. Enforcement of foralgn award : (1) Whan ths court is satis-
fied that the foreign sward |s enforcesbls under this Act, the court shall

order the sward 1o ba filed and shall procesd to pronounce judgment BOCOr-
ding 1o the sward.

{2) Upon the judgment so pronounced a decrea shall follow, and
no appesl shall lis from such decree except in so far as the decree In In
axcass of or not In sccordance with the award,

7. Conditlona for enforcemant of foralgn awards : (1) In order
that & foreign sward may bs enforceabls under this Act it must have—

{a) been made In pursuance of an agreement for arbitration which
was valld under tha law by which it was governed,

{(t) bren made by the tribunal procesded for in the agreement of
constituted ln manner sgreed upon by tha partizs,

{c) been mada in conformity with tha law governing the arbitration
procedure,

{d) becoma final in the country In which It was mads,
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(#) been In respect of a matter which may lewfully be referred to

arbitration under the law of India,
and the enforcement thereol must not be contrary 1o the public
policy or tha lew of India.

{2} A foreign sward shall not ba enforceabls under thla Act If the
court dealing with the case Is satlsfied that—

(a)

(b)

(c)

{3)

tha eward has been annulled in the country In which it was
mads,

the party aginet whom it is sought to enforce the sward was not
ghren notica of the arbitration proceedings In sufficiant me 1o
enabls kim to present his case, or wis under some lagal Incape=
city and was not properly represented, or

the pwoard doss not desl with ail the guestions referred or
containe daclsions on metter boyond the scops of the lgm-h
mant for arbitration :

Providad that if the award does not doal with all questions
referred the court may, It thinks fit, sither pastpone tha en.
forcement of the eward or  ordar its enforcemant subject to the
giving of such security by the perecn secking to enforce it ma
the court may think fit

If a party weaking to resist the enforcement of o foreign sward
proves that there ls any ground other than the non-sxistence of
the conditlons specified In elauees (a), /b) and (c) of, sub-asec-
tion (1) or tha existance of tha conditions specifisd In clauses
(b) and (c) of sutsection (2). entitling him tn, contest the yalidity
of the award the eourt may, If it thinks fit elther refuse to enforce
the awezrd or adjoum the heardng uatil after tha explration of
such period as sppears 1o the court 1o be reasonably sufficiant
1o enabla that party 1o take the neceszary stepa to have tha
award snnullad by the compatent Tribunal,

8 Evidence: (1) Tha party seeking t3 enforce a foreign awerd
must produce—

(=

(b)
(¢)

tha orginal award or a copy thersaf duly authantleated In man-
nar raquired by tha law of tha country In which 1t was made:
evidsnca providing that the sward has becoms final: and

such evidonce as may be necessary 1o prove that the award s
& foreign award and that the conditions mantioned In clauses
(a). (b) and (c) of sub-sec. (1) of sec 7 ara satlsfied,
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{2) Where any document raquiring ta ba produced under sub-sec.
{(1)lsin a foreign language, the party secking to enforce the
award shall produce a translation into English certified as
correct by a di'p'l:_ll‘l'lllh of consular agent ol the country to
which that party belongs or certified as cormect in such other
manner 88 may ba sulficient sccording 1o tha law in Torce In
India.:

8. Saving: Nothing in this Act shall—

(e) prejudica any rights which any parsan would have of enforceing
in India any award or of availing himeelf in India of ary award
i this Act had not been passed, or

(b) apply to any sward made on an arbitration sgreement govemed
by the law of India,

10. Rule-making power of the High Court: The High Court may
make rules consistent with this Act ps to—
(a) the filing of forcign awards and all proceedings consequent
thereon or incidents| thereto;
| (b) the evidence which must ba furnished by a party setking to
enfores & forelgn award undsr this Act, and
[c} penerally, all proceedings in court under this Act,
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APPENDIX 3T

The Foreign Awards (Recognition and Enforcement
Act, 1961

[Act 45 of 1961)
(30th November, 1981)

Praambla : An Aci 12 enabls eflect to b2 given to the convention
on the Racognition and Enforcemant of Foreign Arbitral Awards, done at
New York 01 the tenth day of Juns, 1858, to which India is a party and for
purpasss connected therawith.

Be it enacted by Pardiamant in the Twelfth Year of the Republic of
India as follows :

1. Short title and axtent : (1) This Act may b2 called the Foreign
Award {Recognition and Enforcement) Act, 19681,

{2) It extends to the whola of India.

2 Definitlon ; In this Act, unless tha contixt otherwise requircs,
“foreign award™ means an award 01 diffarences between persons atising
out of legal relatioaships, whather contractual of not. cosidered as com-
mercial under thy law in force in Indla, made on or after the 11th day of
October 1860 —

(a) in pursuance of an egreement in writing for arbitration to which
the convention sit farth in Schedule applies, and

(b) in one of such temitories a3 the Central Governmant being
salisfied that riciprocal provislons have been made may, by
notification in the Official Gazette declare to be tarritories ta
which the sald convention applies.®

*3. Stay of proceedings in respect of matters to be referred
to arbitration : Notwithstanding anything contained in the Arbltration Act,
1940 or intha Coda of Civil Prozadure, 1338, il any party to an agreement 1o

* Notifigations wnder ses. 2(b) ={1) Federsl RMepublis of Germany, (1) Switrerlesd
{3} Crachoslovak Soclalisl Rapublie, (4) Unisa of Soviei Socialist Mepublics, (8] Fialed,
{8) Gresce, (7) [ousdar, (§) Bulgaria, (8) Ruemasie, (10) Morwey, (11) Poland, (12) Hungery
{(13) Foamea, (14) Jupam, (18} Phillippines, (18) Undtsd St of America, (17) Tanzania,
{18} Tha Netharlands, ‘15) Thallend, [20) Swesden, [(11] Acstria, (23} Wigeris, [21) Tunlels,
[34) Ghana, [I5) Moroces,

* Substituted for the follawing originel Sac. 3 of the Fore'gn  Awards {Recogmition snd
Enforcemant) Act 45 ol 1041 by Amending Act, 1973 which cama Inte cperation on 20-11.1874,
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=3, Sisy of procesdings In mapsct of matien 19 be relerred 1o srbitretlon @ Not-
withstending anyihing contained m the Arbitration Act, X of 180 in the Code
of Ciwil Procedurs, 1808, ! ey perty 12 8 submission mads in pursussce of an
agresmenl o which the coawention sst forh in the GSchedulas spplies, of any
panson claimang through of under him, commencas sny legal proceedings in any
cowti speinel any Sikes party 19 the submission of say porson clalming through
or undaf him i respect of soy matier sgresd 10 be relered, any party (0 sch
lsgsl procesdisgs, may &1 &ty lime aftef appesrafce oF beions (Wing & written
siaiemant of tekimg mny Other stegd im the procesdega, spply W0 the court 1o
stay the procesgings and The otesl, unless satisfied that the sgreement i Pl

and wold Inopersiive oo Incepable of belng parfarmed of that thees ls pot s
fact sny dimpute betwesn the perfies with regeeds 10 the matier sgresd o bs
referred, sball maks af Crder Klaying The procssdng I

which Articla 1l of the convention sat forth in the Scheduls appliss, or any
person claiming through ‘or under him commences any legal proceedings
in any court against any other party to the agreemant or any person clai-
ming through or under him in respect of any mattér agrecd to be referred
to arbitration In such agreement, any party to such legal proceadings may.,
st any time after sppearance and before filing a written statement or
taking any other step in the proceedings, spply to the court to stay the
proceadings and the court unless satisfied that the agreement is null and
void, inoperative or incapable of being performed or that thera is not, in
fact, any dispute between the parties with regard to the matter agreed to
ba referred, shall maks an order staying the procesdings,

In Far East Steamshlp Lion US.5.R. Vs, Union of India AIR 1973
Mad 189, the court hald, on the authority ol Inre Elefthelrs [P.D.A.)
(1969) 2 WLR 1072, and on considerations ol the facts and circumstances
of tha cass the siuation In the conflict of laws and jurisdietion do not
demand that a foreign jurisdiction clause should bea enforced as always
binding on the parties thereto. See also Michael Vi. Serajfuddin AIR 1563
SC 1044 (it is for the court having regard to all clrcumstance, 10 arrive at a
concluslon whether sufficient reasons are made out for refusing 1o grant a

siay).

4. Effect of forsign awards 1 (1) A forign award shall sy bject to
the pravislons of this Act, be enforceabls In India as if it were an sward
made an 8 matter referred to arbitration In India.

{2) Any foreign sward which would ba enforceabls under this Act
shall be treated as binding for all purposss on ths psrsons a3 between
whom it was made and may accordingly ba mlied on by any of those
persons by way of defence, set off or otherwise in any legal proceedings
E‘Iﬂﬂl and any references inthis Act to enforcing & foreign award shall
ba construad in ingluding meferances 1o ralying on aa award.
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6. Filing of forelgn awnard In court : (1) Any person Interested
in a foreign oward may apply to any court having jurisdiction over the
subject-matter of tha award that the award be filed In court.

(2) The application shall be in writing and shall bs numbered and

registered a3 a suit batween the applicant as plaintiff snd the cther parties
as doleneants,

(3) The court shall direct notice 1o be given to the parties to the
arbitration, other than the applicant, requiring them to show cause, within
8 tima specified why the award should not be filed.

6. Enforcement of foreign award: (1) Where the court (s satis-
fied that the foreign award Is enforceabls under this Act, the court shall
order the award to be filed and shall proceed to pronounce judgment
accordingly to the award.

(2) Upon the judgmant so pronounced a decres shall follow and no
appeal shall lie from such decrsa except in so far a3 the decrse Is in cxcoss
of or not in sccordance with the sward,

7 Conditions for enforcement of foreign awards : (1) A
forsign award may not be enforced under this Act—

(2) il the party against whom it Is sought 1o enforce the award pro-
ves [o the court daaling with tha casas that—

(i) the partisa 10 tha agreement ware, under the law applicabls
to_them, under somas incapacity, or the sald agreement is
not valid under the law to which the partics have subjected
it, or falling any indication theroon, under tha law  of the
country where tha award was mada ; or

(i) that party was not given propar notice of the appointment
of the srbitrator or ol the arbitration procesdings of was
otherwisa unabla 1o present his case ; or

(iiy tha award deals with guestioss not referred of contains
decisions on matters beyond the scope of the agreemant ¢
Provided that il ths decisions on matters submitted to
arbitration can ba separated from those not submitted, that
part of the award whizh gantains dzclsions on matters sub-
mitted 1o arbitration may be enforced ; or

(iv) tha compasition ol the arbitral authority or the srbitral pro=
cadurs was not in accordance with the agmement ol the
parties or, lailing such agresmant, was not in accordance
with tha law of the country whare tha arbitration tock place;
or
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(v} the awerd has not yet becoms binding on the parties or hes
been set asida or suspendsd by a competent authority of
the country in which, or under the law of which, that award
was mads ; or

(b) if tha court dealing with the cass is satisfi~d that—

(i) the subject-matter of the differance is not capable of settla-
* mant arbitration undsr the law of India ; or
(i) thz enforcem:nt of the award will be contrary 10 the
public palicy.

(2} I the court belore which a foreign award is sought 1o be relied
upon Is satisfied that an application for the setiing asids cr suspension of
the awsrd has been mad: 1o a compatant authority referred 1o in sub-
claus (v) of clause (a) o! sub-sec. (1) tha court may, also, on the appli-
cation of the party claiming enforcement cf the award, order the other
party 12 furnish suitable sccurity.

8 Evidence : (1) Tha party applying for the enforcement of a foreign
pward shall, st the time of tha application, produce—

(2) tha original award or a copy thereol duly suthenticated in
the mannar requirsd by the law of the country In which it was
made ;

(b) tha criginal sgreement for arbitration or a duly certified copy
thereof ; and

(c) such evidince as may be necessary to prove that the sward s
8 foreign award.

{2) If the award or agreemant requiring to be produced under sub-
sec. (1) Is in a foraign languags, tha party sseking 1o enforce the award
shall produce @ tranzlation inta English certifed as corrsct by a diplomatic
or consular sgant of the country ta which that parly belangs or centificd as
correct In such other mannir as may ba sulficlent according to tha law
in force in India,

9. Savings : Nathing in this Act shall—

(a) prejudics any rights which any parson would have had of enfor-
cing In India of any award or of availing himself in India of any
award If this act had not been passed ; or

(b) apply to any award mads on an arbliration agreement governed
by the law of India.

10 Repeal : Tha Asbitration (Protacol and Conwventlon) Act, 1937
shall coasa to havs effect in relation to foreign awards 1o which the Act
applies.
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11. Rule-making power of the High Court: Tha High Court
may make rules consistent with this Act as to —

(a) the filing of foreign award and all pe: e edings conscguant thare-
on of incidzrtal thereto;

(b) the evidence must be furnished by a party secking to enforca a
foreign award under this Act : and

(c) ge=nerally, all proceedings in court undsr this Act.

THE SCHEDULE
(S84 Sccs, 2 and 3)

Corwention on the Recognition and Enforcement of Farelgn
Arbitral Awards

(Adaptled by th: Unitcd Natizns Conference on the Intsrmational
Commarcial Arbitration, Juna 10, 1958)

Article |

1. The Convention shall spply to the recognition and enforcement
of arbitral awards mads i tha territory of a State other than the State
where the recognition and enforcement of such awards are sought, and
arising out of differances between persons whather physical or legal. It
shall also apply to arbiiral awards not considered as domastic awards in
the State where their recognition and enforcement are sought.

2. The term “arbitral awards™ shall include not anly awards made
by arbitrators appointed for each case but also those made by parmanent
arbitral bodies to which tha parties have submitted,

3. When signing. ratifying or aceeding 1o this Convention, or noti-
ying ext:nsion under Article X hersof, any State may on the basis of
reciprocity declare that it will apply the Convention 10 the recognition and
enforcement of awards made only in the tsrritory of another contracting
State. Itmoy also declars that it will apply the Convention only to diffe-
rences arising out of legal relationships whether contractual or not which

ars considered a3 commercial under the national law of the State making
such declaration.

Articla Il

1. Each contracting State shall recognise an agreamant in writing
under which the parties undertake to submit to arbitration all or any
ditfercnces which hava arisen or which may arise between them in respect
of defined legal relationship. whether contractual of not, concerning a
subject-matter capable of settlement by arbitration.
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2. The t=rm “agroement in writing™ shall include an arbitral clause
in a contract of an arbitration agreement. signed by the parties or contained
in an exchange of lstters or lelegrams

3. The court of a Contracting State, when siozed of action in a
matter in respect of which thas parties have made an agreement within the
meaning of this article shall at the request of ona of the parties refer the
parties 1o arbitration unizas it finds that the said agreament is null and
void, Inopsrative or incapable of being performed

Articls

Each Contracting State shall recognire arbitral awards as binding and
snforce tham in eccordance with the rules of procedure of the teritory
where the award Is relied upon undsr tha conditions laid down in the
following articles. There shall not ba imposed substantially mare onefous
conditions or higher fees or charges on tha recognition or enlorcemint or
arbltral award to which this Convention applies than are impassd on the
recognition or enforcement of domastic arbitral awards.

Articla IV

1. To obtain the recognition and enforcement mantioned in the
preceding article, the party applylng for recognition and enforeement shall,
at the tima of the application, supply :

{a) the duly suthenticated orginal award or a duly certified copy
tharaal.

{b) The original sgreement referred to in Article Il or & duly certi-
fied copy thereol.

2. | the said award or agreemant is not mads in an officlal langu-
age of the country in which the award relied upon the party applying for
recognitlon and enforcemant of the award shall produce a translation of
thesa documents into such language. The transiation shall be certified by
an officlal or sworn translator of by a diplamatic or consular agent.

Articla V

1. Recognition and enforcement of the award may be refused, at
tha request of the party against whom it is invokod only If that party
furnishes to the competent authority where the recognition and enforce-
mant I8 sought, prove that—

{2) The parties to the agreement raferred to in Article [l wers, undar

the law spplicable to them under some incapaclty, or ths
said agreement s not valid under the law to which the parties
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have subjectad it or, lailing any indicatian thereon, under Lhe
law ol the country whaera the award was made ; or

(b} The party against whom the award is invoked was not given
proper notice of the appointment of the arbitrator or of the arbi-
tration procerdings or was otherwise unable to presant his case:
o

(c) The award deals with a difference not contemplated by or not
lalling within the tsims of tha submission to arbitration, or it
contains decision on matters beyond the scope of submission
to arbitration, provided that, if the decisions, on matiers sub-
mitied to arbitration can be separaled from those not so sub-
mitted, that part of the award which contalns decisions on
matters submitted to arbltration may be recognised and en-
forced ; or

(d) The composition ol tha arbitral authority o the arbitral proce-
dure was not in sccordance with tha agreemant of the parties,
or, failing such agresmant was not in accordance with the law
of the country where arbitration took place | or

() The award has not yel become binding on the parties, or. hes
been sat aside of suspended by a compatent suthority of the
country in which, or under the law of which that award was
madea.

2. Recognition and enforcement of an arbitral award may slio ba
refused if tha competent authority in the country where recognition and
enforcemant is sought finds that—

{a) The subject-matier of the difference is not capable of settle-
mant by arbitration under the law of that country | or

{b) The recognition or enforcement of the award would be country
to tha public policy of that country.

Article VI

If an application lor the setting asids or suspension of the sward has
been mada 1o a compatent suthority referred 1o in Article V (1)(e) the
authotity befora which the award Iz sought to be relied upon may, If it
considers It propar, adjourn the dacision on the enforcement of the award
and may also, on the application of the party claiming enforcemant of the
award, order the other party to give suitsble securlty.
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Article VII

1. Tha provisions ol ths present coavention shall not affect tha
validity of muliilateral or bilateral agreement conceming thi recognition and
enforcement of arbitral awsrds entercd into by the Contracting States nor
deprive any interested party of any right he may hava 1o avail himsalf of
an arbitral award in the manner and to the extent allowsd by tha law or
tha treaties of the country where such award Is sought to b= mlisd upon.

2. The Genecva Protocol on Arbiratlon Clauses of 1923 and the

Geneva Canvention of tha Execution of Foreign Arbitral Awards of 1927
sholl ceaso to have effect between Conlracting States on thelr becoming

bound ard to the extert that thay become bound, by this Convention.

Article VIl

1. This conveniion shall be open wnbil 31st Decombar 1958 for
signature on behall ol any Member of tha United Malions and also on
behalf of any other Siate which is or harsaftar becomas member of any
spacislired age:ncy of the Unitad Nations, or which is or horeafter becones
aparty to tha Statuta of tha Intemationsl Court of Justica, or any othar
state to which an invitation has been addr.ssed by the Gineral Asssmbly
of the United Mations.

2. This convention shall b ratifled and the instrumeant of ratification
shall ba deposited with tha Sscretary Ganeral of the United Nations.

Article IX

1. This Convention shall be opan for accession 1o all States referred
1o In Article VIIL.

2. Accession shall ba elfected by tha depaosit of an instrument of
accesslon with the Secretary-Genaral of the United Mations.

Article X

1. Any stat® may, a1 tha time of signature, ratification of accession
daclare that this convention shall extend to all or any of the territories for
the intemational relations of which it is responsible, such a declaration
shall take effect when the convention enters into lorce for the state
concernsd.

2. At any time thereafter any such extention shall ba made by
notification addressed to the Sscretary-Genersl of the United Nations and
shall take effect as from the ninetisth day sfter the day of receipt by the
Sccretary General of the United Nations of this notification, or as from tha
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date of entry Into forca of the convention for the state concamed, which
evar is the later,

3. With respect to thosa territorias 1o which this convantion is not
extanded at tha time of signaturs, ratification o BCCoasion, each stats con-
cemed shall consider the possibility of taking ths necessary steps in order
To extand the application of this convention 1o such territories, subject,
where nacessary for constitutions! reasons, to the consent of 1hs Govern-
ment of such territoriss,

Article XI

In thy case of a federal or non-unitary stata, the follow!ng provi-
sions shall spply :

(8) With respect to those orticles of this convention that come
within tha legislative jurisdiction of the fadaml autharity, the
cbligatisns of tha federsl Govarnmaent shall 1o this extent be
tha sams a1 those of Contracting States which are not federal
mtates ;

{b) With respect tn those articles of this cowention that come
within the legislative Jursdiction of constituent states of pro-
vinces which ars not, undwr the conetitutional systom of the
federation, bound to take leaislativa sction, the federal Govemn-
mant shall bring such articles with a favourable recommenda-
tion to the notica of the aporopriate authorities of constituent
states of provinces at the sarliset posslbls momant *

(<) A federal state party to this convention shall at the request of
any other con'racting stats tranamitted through the Secretary-
Gansral of the Unitad Nations supply a statement of tha law
and practice of the fadaration snd Its constituent units in re-
gard to any particular provisions of this coavention, showing
the rxtant to which alfact has been givan to that provision by
legislative or other action.

A rticle XII

1. This convention shall coma 'nto forca on the ninetiath day follow-
ing the date of deposit of the third instrument ol ratification or accassion.

2. For vach state ratifylng or according to this convention aftar the
Jeposit of the third instrumant of ratification or accession, this convention
shall enter Into force 0a tha ninstisth day afier deposit by such states of
its instrument of ratification or accession,
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Article XlII

1. Any contracting staie may denounce this convention by a writtan
notification to the Secretary-General of the United Nations. Denunciation
shall take effsct one yeer after the dats of recelpt of the notification by
the Sacretary-General.

2. Any state which has mada a declaratisn of notification under
Articte X may. ot any tima thareafter, by nnatification tot he Secratary-
Ganeral of the Unitad Natlons, declare that this convention shall cease to

axtend to the terrhory coacemnsd one year after the date of the receipt ol
the notification by the Secerctary-General.

3. This convention shall continue to be spplicable to arbitral
awards In respect of which recognitian or enforcemant proceeding hevs
been instituted batore the danunclation takes effect.

Articls XIV

A contracting state sha!l not ba enthi>d to svall itsalf of the presant
covvention agelinst other contracting statos axcept 12 the extent that it Is

Itsafl bound to apply tha comventlon

Article XV

The Secretary-Genaral of the United Nations shall notify the States
contemplated In Articls VIl of the following :

{a) Signatura and ratificatians In accordance with Article VIIL;
(b} Accessions in accordance with Aricle IX;
{c) Declarations and notifications undaer Articles 1, X and XI;

{d) Tha date upon which this convention enters into force in accor-
danca with Articla XII

{e) Denunciations and natifications in sccordance with Article X1

Article XVI

1. This Convention ol which th1 Chinsss, English, French, Russian and
Spanish texts shall b1 squally authntic, shall be depositad in the archives
of the United Natlons

2. Tha Sscretary. General of tha United Mations shall tranamit a
ceriflsd copy of this canvantion to thy States contamplated In Article VIII.
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APFENDIX-38

High Court Rulea Framed Under Section 44
Allahabad High Court
ARBITRATION RULES

1. Preliminary: The Rules contained In this chapter are made
under sec. 44 of the Arbltration Act, 1940, harelnsftar referrsd 15 B3 the
At

2 Prosentation of application under the Arbitration Act. 1840
All spplicatinns under tha Act shall bs mada by petitlon and shall be pre-
sented tn tha court In the sams mannar as a plaint or other aoplieatian. Tha
petition shall bs verified In the sames manner s 8 plaint and shall, if nece-
s1ary. he sunporied by an affidavit.

3 Form of patition : The patition shall be dividad Into paragraphs
numberad contacutively, and shall contatn the name, d=seription and placa

of residanca of tha pattloner as wall 85 *he opposite party end 8 staternent
In gummery -

fa) of all material facts ¢

(b} of facts showing that the court to which tha spplicetion ls pre-
sen'ed has Jurisdiction : and

{2 of tha nature of the rellaf sakad fae:

and shall spacify the namas, descriptioss and places of raldancs
of other persons lkely fo be affected by i1,

4. Statement of spacial case under sac 13 (b) of the Act:
i1y In & refarsnce under ssc. 13 (b)) of tha Aev, tha guestion of law on
which the oolnian of tha court is sought and the facts out of which it arlses
shall ba distinctly stated. A copy of the arbitration agresment, if any. shall
ba annexed 10 such mlerencs. Tha arbltrator or umplre making the refersnce
shall glve notice of tha action taken by tham o the partlss concamed

() When the count has pronounced Its opinlon under sec. 14 (3)
of the Act, & copy thereo! shall ba sent to the arbitrators of umplre making
the reference and they shall have such opinlon added to and mads part of
the wward.




(128 )

5. Cases to be regis tered 88 sults or miscellansous cases ;
A case in which the award is filed und.r sec. 14 (2) or an application mads
under sec. 20 (1) of the Act shall bs numbared and registerid as a suit
Other applications under the Act shall be numbered and registered as a
miscallaneoun case,

8. lssue of noties ! After a petition has baen presanied the court may,
if itis nct in order or according to law, reject it I it is not so rejected,
the court shall direct notice thereal to be given 1o all parsons mentionad in
the petition and 1o such other persons @85 may soem 1o it 1o ba fikely 1o ba
altected by the procesdings, requlrng all or any of such pérsons 1o show
cause, within the tinas spacifisd in tha natice, why the rellef sought In the
petition should not be granted. Such notice shall ba sccompanied by
coples of the pelidon and tha affidavit, if any, copi:s being supplied by
the petitioner.

7. Payment of process-fees : (1) The patitioner sha'l drpasit
the nscessary process-fees for service of notice on tha othar parties eoncer-
ned within seven days of the ord-r dirscing the ltsus of notica or within
such further time as the court may, for sulficient causs shown, allow

(2) Tha party who may have requested the arbitrators or umpirs
undsr sec. 14 (2) of the Act to cavse an award to be filad ehall, within
gevan days after tha filing of tha pward or within such further tima re tha
court may, for suffici*nt causs shown, allow deposit the nacersary process.
feza for tha sanvca of notice on the nther partiss eoncamsd,

B. Mods of filing award:: (1] Whera the sward s filed by the
arbitrators e umnla under see, 14 (2) of tha Act thoy shall gand 10 the
court under s=alad cavar tha award or & slanad eapy  theren! tonsther with
any procaadings or depasitians and  dacumeanta which may heve baen taksn
and provad bafora them and tha epinlan pronounced by tha enurt on the
spacial casn undersse. 14 (1) of the Act if any, They shall alsn sand
with ths eward & enpy of tha naties glven to the perties coscrrmad undsr
sac, 14 (1) of the Act. If the saalad cover ls ssnt. by past, it shall ba
sent under registersd cover.

(2) Wheree thy award b filad by a party 1o the arbitration, any party
may move tha court o direct the arhitrators or umplrs 1o producs before it
any pracesdings or depasitions and dacumants which may have baen taken
and proved befors them together with the rocord of ths arbitration which
may be in thair posssssion.

9. Application under sec 20 (1) of the Act: Ewery applica-
tion under wec. 20 (1) of the Act shall be sccompanied by a copy of the
arbitration agreement.
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10. lIssus of processes at the reguest of arbitrators or umpl-
re: (1) Thecourt shall cause processes to ba fseued to the pariies 1o
an arbitration proceeding or to witness on the written request of the arbitr-
&tlars or umpire,

(2) I the proceecings ere under Chapter 1l of the _Al:l the reguest
for the issue of such processes shall b accampanied by a copy of tha
sgraemant under which the arblirstors or umpire are acting.

1. Court-fees and process-fees : Court-fess and process-fees
chargeable with respect 10 all matters under 1tha Act shall be, as nearly s
may be. in sccordance with the provisions of ths Court Fees Act, 1870, and
the rulss for the time being In force relsting ta the payment of such lses on
the orlginal side

12 Procedure : In matters rot provided for in this chapter the
provisions of tha code and any rules gousrning the proceadings of the court
shell, so far 33 may be and with necassary modifications and adaptations,
epply to all proceedings including appesls under the Act bafors the court.

13. Procesdings in Subordinate Courts : The rules contained
in this chapter shall with nccoary modifisations and adapiztions also  apply
10 proceedings undar the Act in subardinats courts.
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APPENDIX 139

Award In Reference in poending sult
In the meatter of an arbliration betwean A, B, etc. B C. D. etec.

Wheteas in pursuance of an order of reference mads by the court
of —and dated the the following
mattsr In differsnce between A B, and C.D. has boen referred 1o me (us)
for determination, namely. — . .

Now, | (we) having duly considered the matter riferred to ma {us)
hereby make my (our) award as follows @

1 (we) mward :
()
2 =
Dated . —— (place) the it Y D ety
Slgnied

in the presence of
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APPENDIX 40

Award by Umoire

(Title to depend or whethsr tha Award is a result of court intervention
of by private agreemant)

Inre 2
in the matier of the Arbitration Act, 1940
and

In tha matter of tha differance betwesn .

S E—— —_— o ——

Whareas by an agreament, dated —____ . __mada batwean
AB. and C.D. by an ordar of reference, dated ___________In the above
sult | was spoaintad Umpire ta decids upon any matter within the scope of
the reforence on which tha arbiirators either falled to arrive at a docision
or disagreed batween themsahes.

And Whereas, A B, and C.D . tha arbitrators hava referrad the under-
nabted matter in difference for my final determination i

{Give details)

Mow l—— . . .___ hwving duly considered the entire evidencs,
oral and documantary, producid and filad bafore tha sald arbltrators and
having heard the parties DO HEREBY maka my final Award as follows :

| Award and Direct ;
(as in Precedent No. B).

As Witnass my hand this — — — . _day of_ 19

&d/-

Umpire
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APPENDIX '41°

The London Court of Arbitration

The London Court of Arbitration, formed in 1832, Is an impartial body
prepared to sppoint arhitrators at the request of disputants who themselves
can be confident that thair differences will be settled .with the minimum of
delay and expenditure by arbitrators of the highest standing and possessing
expart knowledge.

RULES OF THE LONDON COURT OF ARBITRATION
Constitution of Tribunal

1. Nama. This Arbitration Tribunal shall b2 callad “The Loadon
Court of Arbitration™, hareinafter referred 10 85 “Tha Court™,

2 Offices. Tha offices of th* Court shall bs at the Lendan
Chambar of Commerce, hirn inalter called “The Chamber of Commerce™, or
Btsuch place as the Council of Chamber of Commerce may from time 1o
tims detarmina.

3. Object. Tha Court of Arbiiration shall ba avallable both for
volunlary references to arbitration, and for the arbitration of cases referrad
to by Courts of law or tha Judgas thereof,

4. Tha Court shall be constituted of ; (a) Members appointed by
tha Council of the Chamber of Commerce, and (b) Membars appointsd by
the Comman Council ol the Corparation of the City of London.

B. Tha Arbitration Commitiee of the London Chamber of Commercs
shell have the general adminlsiration and management of thy Court and
shall with the sanction af the Council of the Landan Chamber of Commerce
appoint, of remove, the Registrar and other of its officers (If any),

6. Duties of Registrar. Tha duties of the Registrar or Acting
Reglytrar (Il any), shall be as follows :

He shall by himsell or his subsedinats receive arbitration agree-
mant and feea and costs, give all necessary notices to the arblirators
and umpires, give notice of hearing to parties and all prescribed or
necessary notices, keep a reglstar of arbitration agreements, a re-
pister of Awards and Reconcilistions, and such other books and
mamarandas and maks such returns as the Court shall from time 10
time require. He shall render such assistanca to the arbitrator,
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arbitrators or umpire in an arbitration as he of they may legally and
properly require ; he shall direct other officars of the Court (if any).
and roport to the Court anything in the conduct of any officer deser-
ving ol report, and generally shall carry out the instructiona of the
Arbitration Committes.

1. Deputy Registrar. i an Acting or Deputy Registrar it appoin-
ted ha may, during the abs:nce of the Registrar, parform the duties of the

Reglstrar. and at other 1imas discharge such other dutiss as the Court may
direct.

8. The Court may, at its discretion, and either generally or in any
spicific case, or subject 1o any rulas or conditions delagate ta its Chalrman,
Of 10 a sub-commitiee or sub-committees or any members of tha Court, or
to the Registrar or Acting Registrar or ather officer thereof all or any of the
powers and duties prescribed by thess Rules

9. Urgency Committes The Court shall annually appoint a
standing sub-committse consisting of the Chairman, Deputy Chairman and
six other mamberd 1o be called tha "Urgency Committea™, whose duty it
shall ba in all references dasmad by the Registrar or the Acting Reglstrar 1o
be urgent either to appoint an arbitrator or arbitrators, and whera necessary
an umpire, 10 deal with the referance under considaration or alternatively to
direct that the Court shall forthwith bs summoaned to maks such order
thereon as circumstances may render appropriate, Three members of the
Urgency Committee shall form a quorum. and such Commitios may bs
called by tzlephona, telegram, or by letter, according to the discretion of
the Registrar or Acting Registrar. A meeting of tha Court may be called
in like manner if the Urgancy Committes so dirscts.

The Urgency Committee shall report thelr aztion 1o the Court at the
next meeting of that body in all cases refarred to them.

Appaintment of Arbitrators

10. It shall ba tha duty of the Landan Court ol Asbitration to pre-
pare and maintain a panel of qualified parsons willing to act as arbltrators.
Such panel or any part thereol may ba from tims to tima revised by the
uidﬂnnhmhmmnthwlhlnkﬂt.

11. (1) All arbitrations under thass Rulds shall ba hald befors one
arbitrator or two arbitrators, and when requested by the arbitrators or
alther side with ths addition ol an umpirs or thres arbltrators according 1o
the besire of the parties. Unless the partiesor or all soms of tham athirwise
expressly stipu'ate or the Court shall think fit to appaint two or mare arbit
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rators the arbitration shall be held by one arbitrator.

{b) The Court may (subject to Ruls 34) nominate, appoint o select
any parson or parsons to the arbitrator, arbitrators or umplre in any rafa-
rence to arbitration under thess Aules,

{c) M tha refarence ba to two arbitrators, they shall (provided the
said Court has not appaintsd an  umpire under the last preceding clause)
before entering upon the refsrence appoint an umplre, bul if they fail 1o
appoint such umpire within ten dsys from tha appointment of tha arbitrator
last appcintad the said Court shall appoint an umpirs and he shall have the
like powar to act in tha refersnce and maks a1 award a3 if hahad been
appointed by the consent of ths parties.

{d) I tha reference ba to two arbitra‘ors and an umpira ths umpire
may if the arbitrators have so agreed sit with tha arbitrators at the holding
of the arbitration and in such cass if tha arbitratars £27708 39723 upon thir
award maks his sward sither aftar further haaring or without further hearing
as he may think fit.

(#) If the refersnce be to three arbitrators the gward ol tha magarity
shall be sulficient and binding on all parti=s.

12. Filling vacancies. 1f any arbilrator or umpire dies or il any
arbitrator, arbitrators or umpire becomas unable to act or declines to act ot
to continue 10 act or is of becomes |n the opinion of tha Court unfit 10 act
or for fourteen days after a notice from the pariizs of any of them or from
the sald Court fails to ast or continue to act the said Court, may, on tha
application ol any party. remave such arbitrator atbitrators or umplire and
appoint soma other parion of parsons 10 act in his or their place.

13. Security of costs. The Court shall have power to direct that
such sum of moasy that thay may think fit shall ba depasited with them &as
sscurity for the fees, costs and expenses of the arbitration.

14. Form of agreement. |l two or more pafs ns have a diffe-
rence which they wish 1o have dstermined in sccordance with thess Rules
they shall, except in the case provided for tn Rule 15 hereof, fillup and
sign a submission in the form set out in tha First Schaduls hereto or 10 the

liks affect.

15. Whanever a mlr:m contract contains an agreement to submit any
disouta whizh may ariss in thy futurs 13 thy arbitrasian of the Court or the
La3da Cramyr af Cynnarzy or any officer thareof of any parsoa to be
nominatéd by them or him or in accordance with these Rules the parties
shall not be required 10 sign any further agreemant but tha agreemant shall
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ba deemad to contaln aa imoll=d contract by all parties to submit 1o arbit-
mation in sccordance with these Rules and an implied undirtaking to be
bound by and to cbserve the award of the arbitrator arbitrators or umpire,
and any intsrlocutory dirsctions given or orders mada by him or them.

18. Every arbitration agreemant shall bs deamad to contain a clause
whereby all parties sgrev to welve any tarm in their contract which compals
any party to lodge a complait within a less pariod than fourteen days and
any such terms shall ba read as it the numhoar fourtsen wers substhtuted
therein for such less number of days.

17. Every submission to arbitration shall bs deamad to contain an
undertaking by all parties —
{a) 1o pay tha fees, costs and expanses of the arbitrator, arbliraton
and umplrs and the costs of the arbitration and award, in such
mannsr as may by tha award be directed: and

(b} rottoteke any legal proceeding againat the arbitratye, arbit-
rators of umplire or sgalast tha London Chambsr of Commercs
or Its officers or tha Court of Its officers in raspact of avy matter
arising in the arbitration.

Dutlar of Arbitrator

18. MHearing of evidence Ths arbitrator, arbitrators or umpire
chall haar ths evidence and the argumants of tha partias or thelr sgents in
the pressnce of all parties or thelr agints and dastermine the disputs in
sccordance therewith. 1! ona or more partiss shall fail 1o nppear at any
maeting of which dus notica has byen glvan, tha arbitrator, arbitrators or
umpira ghall adjourn that maeting to a date not lass than s»ven days from
tha original dats tharsat and give notics of such adjourned mesting to all
partles. I any party shall fall to apprar 8t such adjournsd masting, the
arbitratlon may proceed in his of their absance, but save as aforsaaid, the
arbitrator, arbitrators or umpita shall not ba entitled to hear avidance or
arguments in the absance of any party and In no case shall ha or they ba
entitled to Inform thamaelves about any of the matters in dispute by maanas
of conversations but shall rely entirely on the evidentca glven and docu=
mants and facts proved befors him or them and an his of thalr own know-
ledge.

18. HNotwithstanding anyihing in these Rules, It shall by compatent
for an arblirator, arbitrators of umpira, in 80y case whers all the parties so
agree Including cases whare the only quastion in disputs is whethor
merchandise s equal in quality or condition ta a sample and[or in accordnce
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with a contract, to maks his or th-ir award after a comparison of the sample
and the bulk or tha contract and tha goods daliversd and a parusal of the
relavant documenis without hearing vive voce evidence or arguments of the
parties of thair agents,

20. Ascertainment of price of goods. Notwithstanding anything
in these Rules, where in any arbitration a question arises as 1o the price of
goods at a particular data in some place other than that in which the arbi-
tratian Is held, it shall b compatent to the arbitrator, arhitrators or umpire
to lnvite ths Chambaf of Commorres ol such othar placa, or any trads
organization or Government afficial 1o furnish him or them with a certificate
of such price an such date and he or they shall b entitled to recelve such
certificats In evidencs without other prool than the signature of the res-
ponsible afficial of such Chamber of Commerce or trade organisation or of
such Govemimant olficial.

2. Award It shall be tha duty of an sbitrator or arbitrators of
umpire to use all reasonable daspatch in entering on and proceeding with
tha reference and making an award.

22. The award, when not stated in the form of a special case, shall
follow 83 near as may be the form st out in the Thisd Scheduls hereto.

Powers of Arbltrator

23 Administration of oath. The arbitrator, arbitralors or umping
shall have powser to administar an oath to the parties and their witnesses
and shall do o in all cases unless all the parties agres that the evidence
shall be taken without the sanction of an oath.

24. Interlm orders. Tha arbitratos, arbitrators of umpine shall have
powaer 10 make such order as he or they think fit for the interim protaction
wharghousing, sals or disposal of the subjeci-matter of the arbitration.
Whan the subjcct-mafter of 1he arbitration is told In secordance with this
Ruls the price recelved shall ba pald forthwith into & separsie banking
account in the nama of the London Chamber of Commerce pending the
result of the arbitration.

25. Discovery. The arbitrator, arbitrstors or umpire shall have
power 1o direct the parties to discloss and produce to him or them and to
each other any books or documents in their possession or power relevant
to or touching any of the matters In dispute.

28. Interrogations. The arbltrator, arbltrators or umplre shall have
power 1o direct any partles to answer upon oath such interrogatories as he
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or they may permat, but shell crly pemmit interrcgataries which bear directly
on eny of tha matters in dispute.

27. Evidence taken by examiner. The aibitrator, srbitrators or
vmphe sha!l Fave pewirto dinct that the evidence of any witness or
witnesses who sre pot resident in the district where the arbitration Is belng
held ard whe cannot without urdue inconvenisncs or expense attend the
arbitration may be taken before an exsminer.

48. Substituted service The sibaraton, mbitretors o umpire
shall have power 1o direct that notlce of any step in tha arb'tration may ba
suived on any panty by moans of substituied service on any person residing
in the district where the arbitration s held who has been nominated by or
is scting as sgunt or represenistive ol such pany for that purpass in that
district,

8. Specific performance of contract. The ssbitrator, arbitrators
or umpite shall have power 1o order  speciflic performance ol any  contract
other than a conirect relating 1o land or any interest in land.

30. Evidence by affidavit. The srbitretor, arbitrators or umpire
shall have power 10 direct that the evidence of any witness may ba  ghien
by allidavit, and 10 crder that such witness shall attend bafors him or them
for cross examination by any other party 1o the arbitration who may desira
to cross « Xamirm him.

Procedure

31. Claims. A party epplying for arbitration under these Rulss in

pursuance of an arbitration agreament or a submission shall address 8 written
claim to the Couwrt.

32. Such claim shall contain—
() the names and addresses of the parties;
(i) & copy of the arbitraticn agreemant
(lii) a short preliminary statement of the nature of the disputs and of
the claim made ;
() & request for the appolntment of an arbitrator, arbitralors sndjor
umgire if not already appointed by sgreement :
(v} ifan arbivator or arbitrators or an umpire have already been
agreed upon, his or their names and addresses.

33. Appointment of arbitrator, srbitrators and'or umpire. If
the partics sgree in selecting an arbitretor, arbitrators or umpire they shall
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be the Offices of tha Court, 87, Cannon Street London, E.C. 4, unles sthe
arbitrator, arbitrators of umpite fo- special reasons otherwise ordar.

40. Subject to such adjournments as the arbitrator, arbitrators or
umpire think just of convenient, the arbitration shall be continued de die in
diem until concluded. -

41. The arbitration shall be held in private and no person shall be
entitled 10 be present except the parties, thelr representative or agents, the
witnesses, and the officens of the Court.

42. Counsel and solicitor. Any party may ba repre sented by a
barrister ot solicitor in the absence of any agreement to the contrary by all
parties. Notice of intention 1o be so represented must b> given 1o the
Court and all other parties at least four days before the hearing.

43. Agent. Any party may appear in person of ba represented by

an egent other than a barrister or solicitor if he so desires, but such sgent

shall before taking any part in the proceedings produce to the arbitrator,

arbitrators or umpire a written authority from his principal asuthorising such
agent to appear for him.

448. Chain of sales. Where goods hava been sold and rescld on
two or more occasions and tha same, or substantially the same dispute erizes
on more than one contract of sale, it shall bs competent for the arbitrator.
arbitrators of umpire appointed to determine any one such dispute 1o invite
the parties to any other such dispute 1o join in the arbitration to the end that
all such disputas may bs determinad at the sama tims by moans of an arbite
ration between the first saller and the last buyer,

45. Service of notices. In all cases where these Rules require
notices to be served on any party and where the business address of any such
party s given in the contract which contains the arbitration agreement,
service of such notice may be effected, if directed by the arbitrator, arbits
rators or umplre, by means of a cablegram addressed to the party concer-
ned ot the sddress so given in the contract or arbitration agroement unless
such party shall have given to the other party notice of change of addrees
or of soma othar address as his address for service, in which casa the cable-
grem shall be directed to such new or other address.

Cosls and Fees

48. (i} Arbitrator's fess. The partiss to every arbitration under
theso Rules shall pay a fes for the sarvicas of the arbitrator, arbitrators and
Jor umpirs In accordance with tha scale szt out in the Fifth Schedule
hereto, and also his or thelr expanses.
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(i) Orders as to costs. The arbitrator, arbitrators or umpire may
by his or thrir awsrd direct any of the parties to pay the costs of the arbit-
ration, including the fees and expenses payable 1o the arbitrator, arbitrators
or umpire and the costs incurred by the parties, or may divids such costs
between tho parties In such proportion as ha or they think fit and may
assess tha amount of such costs, or he or they may in the award exprassly
reserve the assessment of costs and direct that they shall be agsessad
befcre him or thom at a subsequent dats.

(iil) Subject as herein provided, the fees sid expenses of the arbit -
rator, arbitratars or umpire shall be paid to him or *hem by the party taking
up the award, wit..2ut pecjudice to tha right of such party to recover such
fers and expeanses from any porson of persons ultimately liabls to pay tha
same,

(iv) Wilcrten days afier notification has been given to the parties
that the award has been mads and is ready for delivery. no party takes up
tha award, then upon the expiration of such ten days the arbitrators,
arbitrators” and umnpire’s fees and expenses shall forthwith be payable and
be paid o the arbiirator, arbitralors or umpire by the partizs to the arbit-
ration without prejudice to the right of any party who pays the same to
recover such fees and oxpensas from any person or parsons ultimately
liabls to pay tha sama,

(vl Asbitrator's fees when dispute compromised. In any case
where, before the sward is published, the relerence ks datermined by the
act of the parties, then if the same is so determined before notice has been

-@iven by the selected arbitrator, arbitrators or umpire of his or thelr consant

to act in the particular case, the arbitrator, arbitrators or umpire shall not
be entitled to any fses or expenses, but If It so determined alter such notics
has been given, then there shall forthwith be paid 10 such arbitrator or arbi-
trators and or umpird by the several parties 1o the arbitration agreement, in
equal shares the specified fees and expenses for such time as the arbitrator,
arbitrators andlor umpira shall have sat to hear the case, and devoted to
the perusal and consideration of the papers, and i he or they shall not at
the time of such determination have sat to hear the case, of parused and
considered the papars, then such fees and exponses as he or they would

have been antitled 1o il he or they had held a sitting of one hoar's duration

for that purpose,
Award

47. Delivery of award. The stbitrator, brbitrators or umplie shall

deliver his or their award In writing to the Court and any party 1o the refé-

rence may have a copy thereof on payment of the foes and expenses set
out in tha Filth Scheduls hereto.



