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PREFACE

One of the most onerous tasks of a judge
is to interpret the laws to be applied in
the resolution of disputes. In doing this
he has to have his antenna tuned to the
legislative intent, has to have the foresight
of a law-giver and has to do justice in the
specific case before him. His decision on
facts of a case lies buried; seen only by
the parties concerned while his decision
about the interpretation of law is frequently
exhumed as a precedent, and continually scru-
tinized and examined critically by the judi-
cial posterity. He cannot therefore afford
alip ups.

Over a period of time certain principles
have been evolved to guide the procesa of
interpretation of laws but it is easier to
underatand the principles in abstract than
to apply them to the living situations. Some-
times more than one principles appear to be
the proper instruments but their application
leads to diverse irreconcilable results. Then
we have to have some principles guiding the
choice of principles.

Laws have also *been divided in different
categorlea for differential interpretational
treatment. Gns of the specles 1s the Tax
Lawas, having some distinct interpretatiocnal
tools.

It was this obfuscated scenario of
interpretational instrumentalities which
impelled the Institute to request Sri P.M.
Bakshi to work on this subject with the
object of delineating a clear path for the
judicial functionaries who have to reach app-
licational clarity through this not so clear




wilderneas of interpretational rules, so that
they can deliver justice in accordance with
law.

Having been associated with the Law
Commission actively for almost three decades
and being its member now, Sri Bakshi |is
thoroughly equipped in objective critical
examination and rationalisation of laws. His
juristic activities transcend the office of
the Lav Commission, as witnessed by numerous
writings and prestigious lectures given by
him. He has very ably analysed the principles
and not only discussed the scurces but has
alsc illustrated their application in his
inimitable lucid style.

This book is bound to be wvery useful
for the persons engaged in the task of inter-
pretation of the tax laws. We are grateful
to Sri P.M. Bakshi for this.

Sri Pratyush Kumar, Asaistant Director
has worked hard in the publicaticon of the
book.

LUCKNOW, December, 1989 J.K. Mathur,
Director
Institute of Judicial
Training & Research-
UIPIJ I-UERI'I-EIH.,
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CHAPTER ONE

INTRODUCTION

1.01 Importance

Interpretation of statutes is a specialised
branch of legal studies. In this branch, the set of
rules that regulate the interpretation of taxing
enactments has been gradually acquiring practical
importance. More reasons than one can pe advanced
in support of this proposition. In the first place,
the spheres of human activities that are covered by
caxes are noWw very wide, Gone are the days when land
revenué and income tax were the two main taxes paid
by the ordinary citizen. The State now taxes the
holding of property, the tranasfer of property the
derivation of income from the holding of property,
the derivation of profits (capital gains) from its
transfer and so on. As regards income, it may be taxed,
not merely in the hands of its actual recipient, but
as a "deemed incume® of the recipient's spouse or
parent. There are several such instances of legal
fictions introduced in taxation law. Legal fictions,
when sought to be erployed, naturally create problems
of interpretation. For, when an artificial concept
is superimposed on reality, questions are bound to
arise how much of reality is effectively wiped off
oy the artificial creation of the law - how much is
the impact of the fiction upon the real world., The
numan mind can grasp reality with scme effort., But
an artificial rule creates much greater strain upon
the mind. The problam becomes still more acute if
the same provision (or group of provisions) happens
to comprise more than one fiction.

1.02 Proliferacion of words

There is another aspect to the matter. More
sStatutes mean more words. More words mean more problems
about the meaning of words. Contrary to what many

1




k)
1.03 Points of interpretation

Thus, the number and length of taxing enactments
pust increase the number of points of interpretation
of taxation law. In this manner, the subject of
interpretation of taxing statutes can well become
a "sub-speciality”. Por doing Jjustice to this sub-
specialjty, one needs a study that focusses attention
on it - of course, against the background of the
general law of statutory interpretation. Such a study
is not intended to be a commentary on each taxing
enactment. That would be a mere collection of
commentaries on all taxing enactments in India. Such
‘a compilation may have other uses, but it would not
bring out prominently the salient rules of
interpretation of taxing statutes. This study is
premised on a slightly different approach. The
hypothesis is that judicial construction of taxing
statutes, if properly andlysed, is likely to yield
some rules of interpretation. These rules may reassert,
modify depart from or add to the rules.of
interpretation of statutes in general. Whatever be
their precise effect vis-a-vis the general rules
of statutory interpretation, they deserve a study,
having regard to the increasing importance of taxing.
enactments in the modern era, as stated above,

1.04 Sources of rules

The question that naturally arises is this.
Prom where is one to ascertain. the rules of
interpretation of taxing statutes? ©Or, to put it
differently, what are the sourcess of rules of
interpretation of taxing statutes? In answer to this
query, one can say that broadly speaking, these sources
are statutory and non-statutory. "Statutory® sources
of interpretation are contained in the General Clauses
Act and in the definition clauses in the particular
Acts. Mon-statutory sources corprise the large number
of quidelises that emanate from the mass of case law on
various -points of .interpretation. In practice the
statutory sources play a very limited role and do
not afford much guidance.
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1.05 General Clauses Act

The General Clauses Act, for example, has very
scanty provisions of particular relevance to taxing
statutes. The only one is section 12, quoted below:-

“12. Duty to ba tshen pro-rats on onactments.
whare, by sy enaciment now in force of hereafisr
to ba In force, any duty of customs or exclse,
or in the nature thereaf, li leviatle oA any glven
guantity By weipht or sessurs of walus of any
goods of msrchandise, thea & liks ddty Is levisble
sccording to the same rate on any greater or less
quantity.”

Even this provision is not adequate, for, it
applies only to "enactments® - an expression which
(if taken literally) may not cover  statutory
instruments. Incidentally, it may be mentioned that
even the general provisions of the General Clauses
Act may become inapplicable by reason of the context
of a taxing enactment. Thus, while section 13 of the
Act provides, {nter alia, that the singular includes
the plural, it has been held that the definition of
*orevious year™ in section 2(11), Indian Income Tax
Act, 1922 is not applicable for oconstruing it as
"previous years". The rule that the singular includes
the plural was not attracted, as it was repugnant
to the subject and context of the definition, There
could be one previous Yyear corresponding to the year
of assesament. Dhandkania Kedia § Co. v. C.1I.T., A.L.R.
1959 s5.C. 219, 222.

1.06 Retrospective operation
As against this, the principle that an Act

must not be given retrospective effect (in the absence
of clear words) - a principle t finds reflection

‘l\.l-




; 5
in section 6, General Clauses Act - has beenre-affirmed
in the context of taxing enactments. C,I.T. Bombay .
Scind{a Steam Navigation Co. Ltd., A.I.R. 1961 S5.C.
1633, 1646. When a surcharge on agricultural income
tax was enforced from lst September, 1957, it was
held that it could not apply to the assessment year
1957-58, as it was not brought into force from the
beginning of that year, i.e. from lst April, 1957.
Katimthatuv{ Tea Estate Led, v. State of Kerala,
A.TI.R. 1966 5.C. 1385. Even if a taxing provisiocn has
been given retrospective effect, it will be subject ko
strict construction. C.I.T. v. Onkawmal Meghtaf, A.ILR.
1973 S.C. 2585, 2587. Accordingly, sucn legislation
will not be so construed as to authorise the income tax
authorities to commence proceedings which, before
the new Act came into force, had, by the expiry of
the period then provided, already become barred.
5.5. Gadgil v. Lal § Co., A.I.R. 1965 S5.C. 171, 177,
para 13.

These are cases illustrative of the refinements
that may possibly operate in regard to general
statutory (or analogous) rules of interpretation when
applied to taxing statutes.

1.07 Non-statutory rules

When one comes to non-statutory rules of
interpretation, still more refinements may be
sncountered. Generally, courts have to choose between
two competing approaches to statutory interpretation.
On the one hand is the rule of "literal construction®.
Io quote Mr. Justice Gajendragadkar, "The first and
arimary rule of construction is that the intention
3f the legislature must be found in the words used
by the legislature itself.*® Kamailal Suxr V.
Paramnedhisadhukhan, A.I.R. 1957 S.C. 907, 910. Holmes
put it pithily. "I do not care what their intention
was. I only want to know what the words mean.® Reid,
Macdonald & Fordham, Cases etc. on Legislation, 2nd




ed. page 1005,

An alterpative theory of interpretation permits
judges to seek the intention of the legislature from
sources much more diffused. This lays emphasis, <nier
alia, on the purpose of the law. This 1is not a new
theory. It was pithily put by Judge Learned Hand who
ohserved that statutes "should be construed not as
theorems of Euclid, but with imagination of purpose
behind them. [Lehigh Valfey Coal Ceo. V. Yendavage,
(1915) 218 Fed., 547, 552, 5531 referred to by Archibald
Cox, "Judge Learned Hand and Interpretation of
Statutes® 60 Harvard Law Rev. 370, 377, 378]. One
can call it the "liberal® approach. It is not in every
case that the literal theory and the liberal theory
of interpretation yield a different conclusion for
construing a statutory provision. However, many words
have a penumbca a dim fringe." [Commissioner V.
lckelheimeir, 132 F. 2d 660, 662, referred to by
Archibald Cox]. Words, not being scientific symbols,
have not a fixed and artificial content. In such
situations, the choice between the literal or wverbal
approach and the liberal or purposive approach may
become crucial. It is here that the law relating to
taxing enactments comes into its own. The classical
gtatement about strict construction of a taxing statute
is that of Mr. Justice howlatt. "In a taxing Act,
one has to look merely at what is clearly said. There
{s no room for any intendment. There is no equity
about a tax. There is no presumption as to tax. Nothing
ig to be read in, nothing is to be implied. One can
only look fairly at the language used.® Il‘.’qlx Brandy
Syndicate v. 1.R.C., (1921) 1 K.B. 64, 7nl. This
observation of Mr. Justice Rowlatt has been approved
more than once by the House of Lords and applied on
numerous occasions in India. Canadi{an Eagle 04f Co.
Led, v, R, (1945) 2 All E.R. 499, 50 (H.L.)*
Controller of Estate Duty v. Kantilal Tarikamlal, A.I.R.
1976 5.C. 1935, 1943; Tawlafa Syam v. C.1.T., A.l.R.
1977 5.C. 18023 C.1.T. V. Atbathnot § Co., A.I.R. 1973
EIEI g“f 5954 1
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1.08 Enactments taxing commodities

Another rule of interpretation of taxing
statutes is the rule that in statutes imposing a tax
on commodities, the words used should be used in the
#3y in which they are understood in the ordinary course
of business. Annapoowna  Biscudit  Manufacfuting Co.
v. Commi{ssioner of Sales Tax, A.I.R. 1931 S.C. 1656:
{1981) 3 5.C.C. 542; C.1.T. Bombay V. Mahindra and
Uahindra Ltd., (1983) 4 S5.C.C. 292. The rule is
striringly illustrated in a recent Jjudgment of the
Suprem® Court under the U.P. Sales Tax Act, 1948,
which held that ammonia paper and ferro paper do not
fall within "paper other than handmade papetr".
Commissioner of Sales Tex, U.P. v. Macneil and Barry
Lid., Kanpur, A.I.R. 1986 S.C. 385.

1.09 official interpretation

One of the unresolved problems in the law of
interpretation relates to the relevance of official
interpretation, Occasionally, the courts accept the
official view. Suneeta Ramchandra Koyalamudy v. Statle
of Mahavashira, A.I.R. 1986 S.C. 1552, Nevertheless
it is submitted that official view can only be one
material to be taken into account. It can not be
binding.




CHAPTER TWO

INTERPRETATION OF STATUTES:
GENERAL PRINCIPLES

2.01 The nature of statute law

Legislation, precedent and custom are the three
principal sources of law in our legal system. Of these,
legislation is the most potent, because it can create
new law through an activity itself aimed at the making
of pew law, It is now acknowledged legal doctrine
that when new law is to be deliberately brought into
being, it can come: only from statute. Subject to the
glosses which courts are apt to put upon a statute,
the law, when expressed in a statute, is what the
legislature says it is. The common law (whether ®found®
or "made”) is urwritten law announced by judges, and
is made only when disputes are brought before judges.
A statute (in modern times) is law established by
the wote of an assembly in respect to a political
demand and then formally inscribed. A “"statute® (as
the very etymology of the word informs us) is a thing
set up, constructed or made to "stand®. Statutes appear
in specific written form, unlike the common law,
Statutes have a certain textual rigidity. The common
law has none. A rule based on common law is inevitably
intertwined with the factual situation in which the
rule was evolved, and can therefore be moulded
according to facts by the process of "distinguishing®,
"explaining®, “modifying® or even “overruling® past
precedents. This is ordinarily not possible in statute
law,

In this manner, statute law is a “superior®
source of law, - superior, in the sense that statutes
can override the common law or customary law, while
common law or customary law cannot override statute
law, except to the extent permitted by statute law
itself.
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2.02 Statutes not self-enforcing

At the same time, one must note that statutes
are not self-enforcing, if not cbeyed. Somecne must
go to court and enforce them or rely on them. When
the court is approached in this manner, the ocourt
not only has to issue a judgment or an order; wvery
often, it has alsc to determine what the legislation
means. Individual action to enforce a statute results
in "interpretation® of the statute, It is left to
the courts to tell us what the statute means, and
to enforce the legislative declaration as the judges
understand it to mean. In this process, is born the
*non-statutocy* law of interpretation. The law of
statutory interpretation, then, is itself common law:
it consists of principles ewolved through the
centuries, in cases decided by the courts. It is true
that some of the rules of interpretation are themselves
given legislative shape in the Interpretation Act.
But, by and large, they are judge-made rules.

2.03 The process of interpretation

In interpreting a statute, the court begins
with the statute, but does not end there, The best
of statutes do not apply with ease to every situation.
The court must decide their meaning. Looking at the
facts before it, the court listens to the words of
the statute and strains itself to hear their meaning.
There will ussally be precedents to follow. If the
particular statute before the court has not already
been construed judicially, decisions on other similar
statutes may offer precedents, or at least throw some
light. Considering the object of the statute, and
bearing in mind what is fair and beneficial in the
particular case, the oourt announces that the
legislature (i) actually intended this or that meaning,
or (ii) must have intended this or that meaning. Once
the decision is announced by one of the higher courts,
it becomes a precedent, which itself will be followed
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in future, because of the doctrine of stare decisis.
This itself leads to two consequences. In the first
place, whenever the particular question comes up before
the courts again, they will follow the earlier decision
as a precedent. Secondly, the fact that in the earlier
precedent the court adopted a particular approach
in regard to interpretation itself gives birth to
a rule of statutory interpretation. Henceforth, the
same approach will be shown when a similar situation
subsequently arises, even though, on that subsequent
occasion, the statute to be interpreted may be on
a different topic altogether and the word to be
construed may also not be the same as on the previous
occasion. It is in this manner that (uncodified) rules
of interpretation are born. The comctele sitwation (or
a rumber of concrete situations) exhibiting judicial
approach to a patficufay statute is made use of as
a basis for formulating an abstract rule supposed
to be applicable to statutes generally. Thus, the law
of statutory interpretation is a body of general rules.
But one should not forget that those rules were the
result of the enforcement of particular statutes.
Herein lies the scrength as well as the weakness of
the uncodified law of interpretation. Its "rules® were
themselves evolved in particular statutory situations.
They are not inexorable commands.

2.04 Topics of interpretation

The field of statutory interpretation is a
vast one. A convenient way of studying it would be
to firet devote attention to some of the general rules
for determining legislative intent; secondly, to deal
with the kinds of internal aids tc be resocted to;
thirdly, to discuss the external aids- and finally,
to turn to some of the (-0 called) “presumptions®.
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2.05 Rules for determining legislative
intent

Three main rules compete in regard to
determining legislative intent -

(a) the literal rule,

(b) the golden rule,

{c) the mischief rule.

{a) The literal rule lays emphasis upon

the feftexr or the text of the statutes. If the words
of the statute are clear, the court pust give effect
to them. Lord Reid said: "We often say that we are
locking for the intention of Parliament, but that
is not quite accurate. We are seeking the meaning
of the words which Parliament has used, not what
Parliament meant, but the true meaning of what they
said.” Black Clawscon v. Papiea Weake, (1975) 1 All
E.R. 810 (H.L.). See New Piece Goods Bazaaxr Co. Lid.
v. C.1.T., Bombay, A.I.R. 1950 S.C. 165, 168; Kanailal
sut V. Paramnidh{ Sadhukhan A I.R. 1957 5.C. 907,
910.

Thus, if Parliament intended to enact one
proposition, but the words of the statute as enacted
bear a different meaning, the courts must give effect
to the contrary meaning. One reason why this rule
became cperative was that the court does not, as a
rule, refer to the debates or other exterpal
legislative materials. Davis v. Johmsom, (1978) 1
All E.R. 1132 (H.L.); A.G. V. H.R.H., Prince Exnest
Augustus of Hamover, (1957) 1 All E.R. 49, 61 (H.L.):
Beswcick v. Bescick, (1967) 2 All E.R. 1197, 1202
(H.L.); Hadmote Productions Ltd. V. Mamilton, (1982)
1 All E.R. 1042, 1053 (H.L.).

In India, this rule has been generally followed,
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though there have been occasional departures therefrom.

Sfafe ﬂi 7.0 ¥a EE‘M&' cﬂm-ﬂ-&' l-:dr- A.I.R. 1952 5.C.
366, 369.

{b) where, however, the literal meaning
gives rise to obscurity, oourts may depart from it
under the "golden rule®. In Maunsel v. gLins, (1975)
2 aAll E.R. 16, 18 (H.L.), Lord Reid described the
*plain meaning® rule as the primary rule and the
mischief rule as a secondary rule. AS Baron Parke
(later Lord Wensleydale) said:

*It s a very useful rule iIn the
construction of a statuts to adhers to the ardinary
seaning of the words used snd to the gramsatical
conatruction unless that 1s at varisnce with the
{ntention of the legislaturs, to be collected
from the statuts Ltself, or leads to any manifest
absurdity or repugnance, In which case the languags
mey be warled or modified w0 B8 to avold such
inconvenisnce, but mo further .* Becke V. Smith,
{1836} 150 E.R. T24.

1t should be noted that the golden rule applies
only if there is an armbiguity. Otherwise, the words
have to be given their ordinary meaning. Inland Reverut
Cormissioneas V. Hinchy, (1960) 1 All E.R. 505, 508,
512 (H.L.). The same approach prevails in India. J
lh.l'lil-ﬂlu.l-l' Mm 'lr- CII!r!I .ﬁ.I-R- -19"51 EI_C!- :ﬁ"ﬁl Eﬁgl
para 7; Paecision Steel and Enginterding Works V.
Premdeva, A.I.R. 1982 5.C. 1518, 1526.

(e) The “mischief® rule (Heydon casi,
1584) addresses itself to the following questicns T

(1) what was the common law before the
making of the Act?

(ii) What was the mischief and defect for
which the common law did not provided?
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(1ii) What remedy Parliament has resolved
and appointed "to cure the disease®?

(iv) The true reason of the remedy.

The office of the Judge is to make such
construction as shall suppress the mischief and advance
the remedy, Heydom, (1584) 3 Co. Rep. 7a: 76 E.R.
637. The approach has been applied in India where
occasion demanded it. Bemgal Immunify Co. v. State
of Bihar, A.I.R. 1955 S.C. 661, 674; Rani Chaudhuty
v. Suray Jit Chowdhty, A.I.R. 1982 S.C. 1397:
Kanailal Sur v. Paramnidhi, A.I.R. 1957 5.C. 907.

2.06 Servants, not masters

The above rules are not "rules® in the ordinary
sense of having binding force. "They are our servants,
not our masters, ‘They are aids to construction,
presumptions or pointers.® Maunmseff v. OLi{ns, (1973)
1' ﬂl El“l 1'5 tHlLi- }-I

. 2.07 Ambiguities

Ambiguities (and consequential nead for
interpretation) arise from several causes; first,
because of the inherent elasticity of most words;
secondly, because the passage of time might have made
the original words inappropriate; thirdly, because
many words have an indeterminate connotation (e.g.
the expression "merchantable quality®™ in the S5Sales
of Goods Act); and finally, because of bad drafting.

Tliustration

Wilfshire v. Barxett, (1965) 2 All E.R. 271
(C.A.) illustrates a case of bad drafting. Section 6,
Road Traffic Act, 1960 (which made drinking and driving
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an offence) provided as under:-

*A pollce constable may arrest without warrant
& parson committing an of fence under this sectlon.”®

D was arrested under the above section hut
was released without being charged. D brought an action
for damages for the tort of false imprisonment, arqguing
that his release was proof that he had not been
committing the offence. However, Lord Denning, M.R.
read the word "apparently® into the section., “The
constable is justified if the facts as they appeared
to him at the time were such as to warrant him bringing
the man before the court on the ground that he was
‘unfit to drive through drink.®

2.08 Internal aids to construction

Internal aids in resolving  ambiguities ir
statutes consist of the following:

(a) Long title,
(b) Preamble,
{c) Context in which the words appear.

(d) Rule of ejusdem gemeris. [wWhere a statute

uses specific words followed by general
words, the ogeneral words (even if
apparently unrestricted) will b
interpreted as confined to cujects or
concepts of the same kind as the specific
words].
Gregory v. Featm, (1953) 2 All E.R. 559.
Examples of Indian cases discussing the
rule are - Taibhuvan Prakash v. Union
'ﬂ'i Iﬂ{li Hu I'Ri 19?“ 5'{:1- 5‘“! HE:
U.P.S.E.B. v. Hatishankex, A.I.R. 1979
s-l':l Eﬁf 731-
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2.09 External aids to construction

On the subject of external aids to statutory
construction, the following require discussion:-

(a) Cormittee Reports.-

Reports of a Committee which formed the basis
of an Act may not be looked into for construing the
Act. But it may be locked at, for identifying the
mischief which the Act was intended to remedy. Black
Clawsor v. Papiex Wexke, (1975) 1 All E.R. B10; Davis
V. Johnson, (1978) 1 All E.R. 841 (C.A.); Expteas
Newspaper v, Union of India, A’I.R. 1958 §.C. 578;
Union of India V. Harbhajam Singk, A.I.R. 1972 S.C.
1061; Santa Singh v. State of Pungab, A.I.R. 1976
5.C. 2366 (Law Commission).

(b) Debates in Parliament.-

Debates in Parliament cannot be loocked at,
for construing the Act. State of T.C. v. Bombay Co.
Lid., A.I.R. 1952 5.C. 365, 368, 369,

(c) International conventions or treaties.-

International conventions can be looked at,
for construing the words of an Act implementing such
convention or treaty. R. v. Secrelary of State for
Home Depaxtment, Ex pante Bhajan Singh, (1975) 2 All
E.R. 1081 (C.A.).

(d) Statement of Objects and Reasons.-

Statement of objects and reasons annexed to
a Bill as introduced in the Legislature can be locked
into, to identify the mischief intended to be remedied,
but not for interpretation. Stafe of W.B. w. Ulnion
of India, A.I.R. 1963 5.C. 1241, 1247 Organo Chemical
Industries v. Union of India, A.I.R. 1979 S.C. 1816.
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2.10 Presumptions connected with statutory
constructions

As a result of the mass of case law involvirg
statutory interpretation, a nurber of "presumptions®
have come to be recognised. These are tentative
guidelines, and not ahsolute or binding rules. Most
text book writers on statutory interpretation do not
atterpt to analyse their retionale or RO classify
them. But it may be convenient toO make an attempt.
It is suggested that some of these presurptions are
hased on considerations of justice and avoldance of
hardship - e.g. the presumption that mens tea ghould
be read into a criminal statute (because, otherwise,
the consequences would be unjust). Some of them are
hased on established drafting practice (e.g. the
presumption that a consolidating statute does not
alter the pre-existing law). A few of the presumptions
can be traced to (supposed) doctrines of constitutional
law or to the desire to honour international
obligations. A few arise because of the realisation
that the draftsman may be (i) usually precise, but
{ii) occasionally imprecise. pursuing the above line
of thinking, the principal presumptions can be grouped
as under.

1. presumptions intended to avoid hardship

(a) An Act is not given retrospective effect, unless
expressly provided. State of Kerala V. Phifomina,
h-I'H- lg?ﬁ E-IEI- E.H3|

(b) vested rights are not to be interfered with.
"Mo man's contractual rights are to be taken away
on an ambiguity in a statute, not is an employer to
be penalised on an ambiguity.” Affen v. Theam
Electrical Industries, (1967) 2 All E.R. 1137 (Lord
Denning).

(e) Intention is required for criminal liability.
State of Bihar V. Bhagirath, A.I.R. 1373 S5.C. 2198;

|
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Sweet v. Parsley, (1969) 1 All E.R. 47 (H.L.): Century

Spimning § Mig. Co. v. State of Maharashfra, A.I.R.
1972 5.C. 545.

(d} A penal statute is strictly construed. Zi{smetman
V. Otessmanm, (1971) 1 All E.R. 353 (C.A.): State of
A.P. V. Bathe Prakasa Rao, A.I.R. 1976 5.C. 1845,

II1. Presumptions based on drafting practice

(e) An earlier Act is not taken as repealed by
implication by a later Act, unless the provigions
of the later Act are inconsistent with, or repugnant
to, an earlier one, s that the two cannot stand
together, Usmoda Persaud Mookerjee v, Keisto Coomar
Moditra, (1872) 19 W.R. 5 (P.C.); Mun. Coumedil, Palai
V. T.J. Jeseph, A.1.R. 1963 5.C. 1561.

(£f) The same word as used at various places in
4 statute has the same meaning. Gatfaide v. I.R:Cs,
(1968) 1 All E.R. 121 (H.L.); Bamgalove bafex Supply
V. A. Rajappa, A.I.R. 1978 S.C. 548, 564, unless
reasons to the contrary exist. Amand Nivas v, Anand {4
Kalyanji, A.I.R. 1965 5.C. 414, 424.

(g) Consolidating Acts do mot alter the law.
"Draftsmen of such Acts re-phrase the original
Statutory provisions which are to be consolidated,
but are well aware that it is their duty not to make
any substantial alteration of the existing law and
thete is a wvery strong presumption that they have
not done 50." Maunsell v. OLins, (1975) 1 All E.R.
16, 17, 19, 20 (H.L.); Itrawady Flotifla Co. V.
Bugwandas, (1891) I.L.R. 18 cal. 620, 627 to 629
(P.C.).

I11. Pmﬂit_ims based on the desire to

nonour international cbligaticons
{h) Parliament will not pass a statute infringing
an international cbligation. R. w. Secaretary of State
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for Home Deparfment, Ex parie Bhafan Singh, (1975)
2 All E.R. 109l.

Iv. Presumptions based on constitutional law

(i) The sovereign is not bound by a statute unless
there is an express provision to the contrary. Bark
Voor Hamde! v. Administrator of Humgatian Propenly,
{1954) 1 All E.R. 969 [(HiL:)s [In India, this
presumption is now becoming very weak. Sfafe of W.B. V.
Coaporation of Cafeutfa, A.l.R. 1967 S5.C. 997).

V. presumptions linked with drafting
precision/ imprecision

() Rule of ejusdem gemeris: where a statute uses
specific words followed by general words, the general
words will be interpreted as being of the same kind
as the specific words. OGaegoty W. Fearm, (1953) 2
All E.R. 559; Tadbkuvan Prakash v. Utdon of India,
A.I.R. 1970 5.C. 540.

(k) Expressio unius est exclusie alferius The
specific mention of one (undis) excludes others
lalterius). R. v. Palfrey, (1970) 2 All E.R. 12 (C.AL ).
However, "the logic of the proposition and the force
of the proposition depends entirely on establishing
that there is only a choice between two named persons
or objects; in such a case, it can be said that :if
one of the two available is chosen, that is an
exclugion of the other. But save in that special case,
the maxim has no effect in logic or in law."”




CHAPTER THREE

INTERPRETATION OF TAX LAWS:
SOURCES OF RULES

3.01 Sources of rules

The sources of rules of interpretation of taxing
statutes are, broadly speaking the same as the sources
of rules of statutory interpretation in general. These
may be (a) statutory or (b) non-statutory.

(a) . statutory sources of rules of
interpretation are to be found in -

(i) the General Clauses Act, 1897:; and

(ii) definitions and provisions for
interpretation provided in the particular
AcCt.

(b) Non-statutory sources of statutory
interpretation is represented by the great mass of
case law that has, in. the course of time, given birth
to several principles.

3.02 HNon-statutory sources

One should not, however, forget that the non-
statutory rules of interpretation - the “"common law®
of interpretation - does mot oonsist of rigid
mathematical formula. Its "rules® are merely guidelines
which may operate to start with, but which may have
to be modified or even substantially reversed in a
concrete case, where the enactment to be construed
and its surroundings indicate a different intention.
The reason is that the non-statutory rules of
interpretation have been evolved principally on a

19
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presumption of legislative intent., These presumptions
themselves are based on some principle of justice.
Unfortunately, what happens is that the original
rationale of justice that gave rise to a presumption
is forgotten in the course of time. What was initially
intended to be a mere pointer hardens into a
categorical rule. It acguires a sanctity and rigidity
of its own, causing injustice and hardship in concrete
cases. In this manner, what had its genesis in justice
resalts ultimately in injustice. To avold such
anomalies, courts must constantly be on the guard
against treating non-statutory guidelines of statutory
interpretation as irrevocable mandatef! from the
judiciary of the past to the judiciary of the present.

3.03 Constitutional considerations

- 0f course, where constitutional considerations
are at issue, the position is different. For example,
the Indian Constitution, in ‘article 265, provides
that no. tax shall be levied or collected except by
authority of law. This provision is supreme. If no
authority of "law® can- be established, no tax can
be levied or collected, The expréssion "law® hére,
of course, means a valid law.

3.04 Administrative instructions

To students of statute law, tax law presents
some peculiar features. In the first place, the network
of statutes on taxatioh is vast, prolific, complex
and technical. Secondly, statutes and statutory rules
proper are supplemented by a host of non-statutory
instructions in this sphere, known. variously as
departmental *circulars”, Board “directions®,
administrative "instructions®" and so on. These seek
to "interpret® the statutory material. Barring cases
where a specific power is given to some Board or other
authority, the exact status of these instructions
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has always remained a matter of ambiguity. The utmost
that can be said is that while departmental
instructions may be taken note of by the court, they
cannot have a binding character in law. They are
prepared in the halls of bureaucracy, without public
discussion, without notice to affected interests and
({though infrequently) without independent legal
consultation. In any case, they cannot override the
strict letter of the law to the prejudice of the
clkizen.

31.05 Doctrine of precedent

Non-statutory rules of interpretation - whether
in the sphere of taxation or any other sphere - are
derived from case law, Indian case law (for this .
purpose) embraces.not only decisions of the higher
judiciary, but also those of tribunals created under
special enactments. At the Central level, such
tribunals - to give some examples - have been created
for Income tax, tustoms, excise and gold control and
forfeiture of smuggled property. At the State level,
they have been created for sales tax, in some States
- to give only one important example. pDecisions of
most of these tribunals are noW being reported
regularly in official/uncfficial series, and themselves
constitute a source of law.

: Administrative instructions cannot override
statutory rules. Gestetnen Duplicators Padvate Lid.
v. C.1.T., 1(1979) I.T.R. 1l; Mamnafal Jain v. Sialt
of Assam, A.I.R. 1962 5.C. 386; Raman & Raman v. State
of Madras, A.I.R. 1959 5.C. 694; I.N. Saxemz v, Slale
of M.P., A.I.R. 1967 S.C. 1264. One reason for this
position is that assessing authorities are quasi-
judicial authorities and must act only on relevant
material and for relevant reasons. Otient Paper MILls
Letd. v, Union of India, A.I.R. 1969 S5.C. 48.
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id
.06 Statutory notifications or rules

Statutory rules cannot modify the parent Act.
Hindustan Petroleum Cotporation Ltd. V. Collector
of Central Excise, (1986) 26 E.L.T. 578 (CEGAT
Tribunal, West Regional Bench, Bombay).

Same principle apolies to notifications. Shiv
Kumat Bafaj v. Addf. Commissioner of Commercial Taxes,

Wes? Bemgal, (1986) 63 S.T.C. 354.




SOME BASIC CONCEPTS

4.01 The concept of tax

"Tax" has been pithily described as a compulsory
exaction of money for public purposes. This is a good *
description from the point of view of political science
and economics. But there are some basic aspects of
the process, which need to be mentioned.

4.02 Three stages of the process

The three stages in the imposition of tax have
been described by Lord Dunedin in Whitmey v. Inlard
Revenue Coemissiomer, (1926) A.C. 37 as under ;-

"Now, there are three stages In the (mposition
of & tawi thers {8 the declaration af lisbility,
that Is, the part of the statute which deternines
what persons [n respect of whal propsriy are
lisole. Mest, there in the sssesssant. Liability
dosd not depend on assesement, That, &x hyoothesd,
has D slready fised. But ssssssment
Farticularises the ssact sum which & person lisbhle
has to pay. Lastly comes the sethods of Fecovery
It the person tawed does mot volunterily pay.”

4.03 Meaning of levy and collection

Article 265 of the Constitution of India lays
down that no tax shall be levied or collected except
by authority of law, According to the Madras ruling
in Rayalsema Constructions v, Py. Commercial Tax
Offdcer, Madras (1959) 10 S5.T.C. 345 (Mad. ), "the
words 'levy' and 'collection' are used in article

43
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*265..... in a comprehensive manner and they are
intended to include and envelope the entire process
of taxation commencing from the taxing statutes to
the taking away of the money from the pocket of the
citizen, Article 265 enjoins that every stage in this
entire process must be authorised by law®, Hence the
recovery of the outstanding tax should equally be
authorised by law.




CHAPTER FIVE

CONSTITUTIONAL ASPECTS OF TAXATION

2.01 Pederal scheme

Like any other laws, taxing enactments are
subject to constitutional restrictions. At the outset,
it may be mentioned that the federal scheme of
distribution of legislative powers is relevant for
taxation aleo.

5.02 Distribution of taxes

Under the Constitution, the following taxes
are leviable by the Centre:

1. Taxes on income other than agricultural income.
8 Corporation tax.
3. Customs duties.

4. Excise duty except on alcoholic liquors and
narcotics not contained in medical or toilet

preparations.

Se Estate and succession duty, other than on
agricultural land.

6. Taxes on capital value of assets except on
agricultural land of individuals and companies,

e Rates of stamp duties on financial documents.

B. Taxes other than stamp duties on transactions
in stock exchange and future markets.
9. Taxes on sale or purchase of newspapers and
25




10.
11.

12.

States:

1.
s

3.
4.

5.

6.

1.
8.

10.
11.
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on advertisements therein.
Taxes on railway freights and fares.

Terminal taxes on goods or passengers carried
by railways, sea or air.

Taxes on the sale or purchase of goods in the
course of inter-State trade,

Taxes mentioned below are leviable by the

Land Revenue.

Taxes on the sale and purchase of goods except
neW Spaper 8.

Taxes on agricultural income.
Taxes on land and buildings.

succession and estate duties on agricultural
land.

Excise duties on alcoholic liquors and
narcotics.

Taxes on the entry of goods into a local area.

Taxes on mineral rights, subject to any
limitations imposed by Parliament.

Taxes on the consumption and- sale of
electricity.

Taxes on wehicles, animals and boats.

Stamp duties (except those on financial
documents) .
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12, Taxes on goods and passengers carried by road
or inland waterways.

13. Taxes on luxuries, including entertainments,
betting and gambling.

14. Tolls,

15. Taxes on professions, trades, calling and
employment.

16. Capitation taxes.

17. Taxes on advertisements other than those
contained in newspapers.

Residuary powers of taxation remain with the
Union. The Union and State Governments have concurrent
powers to fix the principles on which taxes on motor
vehicles shall be levied on.

5.03 Inter-governmental immunity

(a) “Property of the Union is exempt from
taxation by the States,

(b) Property and income of the States are
exempt from taxation by the Union. However, Parliament
may pass legislation for taxation by the Union of
any trading or business activities of a State which
are not part of the ordinary functions of Government.

5.04 Heads of tax revenue: Union

Main heads of tax revenues of the Union
Government are:

fa) taxes on income and expendi ture;
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(b) taxes on property and capital transactions;

(e) taxes on commodities and services.

(a) ‘Taxes on income corprise personal income
tax and tax on corporations. Tax on expenditure was
introduced in 1957 and then abolished. It has recently
been re-introduced for certain types of expenditure.

(b) Taxes on property and capital transactions
comprise estate duty, wealth tax and gift tax, as
also stamp duties and registration charges. Estate
duty was introduced in 1933 and subsequently abolished.
Recently, (though not as estate duty) duty on inherited
wealth has been introduced, though not under the label
of estate duty.

{c) Taxes on cormodities and services (levied

by the Union) mainly comprise excise and customs
duties.

5.05 Heads of taxation: States

At the State level, again, main heads of tax
revenues are =

{a) taxes on income;

(b) taxes on property and capital transaction;

(c) taxes on commodities and services.

(a) Taxes on income (as levied by the States)
comprise agricultural income tax and professions tax.

(b] Taxes on property and capital transactions

as levied by the States, comprise land revenue, urban
immovable property tax, stamps and registration




charges.

(c}] Taxes on commodities and services (4s levied)
by the States) mainly comprise sales tax, State excise
duties, Motor Vehicles Tax and Entertainment tax and
electricity duty. Sales tax itself includes general
sales tax, Central sales tax, sales tax on motor spirit
and purchase tax on Sugarcane.

Some of the taxes which are levied by the States
under the Constitution are formally authorised to be
levied by the State legislature, but are delegated
to local authorities,

Under the Constitution, States also get a share
in certain taxes levied by the Centre. But the
legislation on the subject would still be Central
legislation.

5.06 Challenges to taxation law

The Constitution and the general principles
of law lay down certain limits as to the maffers on
which, or the mammex in which, the taxing power may
be exercised. It is desirable to narrate briefly the
legal limits of the power to tax, and the scope of
legal challenges to its exercise.

5.07 Constitutional mandate

Article 265 of the Indian Constitution provides
that no tax shall be levied or collected except by
authority of law. This postulates three requirements:

(i) There must be a law authorising the tax.

(i) It wmust be a valid law. Pooma
Municipality v. Duttatraya, A.I.R. 1965
8.C. 555; Chholabkail v. (wmion of India,
A.I.R. 1952 Nag. 139, 144.
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(iii) The levy or collection of the tax must
be in conformity with the authority
conferred by the law. Stafe of Mysore
. Camasfi, (1970) 3 8.C.C. 710, 715.

It is well established that "law® does not
include an executive order. Bimal v. Stafe of M.P.,
A.I.R. 1971 5.C. 517, 520. In fact, the very ocbject
of provisions like article 265 is to guarantee that
there shall be no taxation without representation.
Hence, "law®" means enacted law in this context. Ram
Krishna v. State of Bihar, A.I.R. 1963 5.C. 166.

5.07A Constitutional limitations

Limitations on the taxing power, as arising
under the Constitution, can be classified into the
following four categories:-

(1) Limitations arising from fundamental rights
(Part 3 of the Constitution).

{2) Limitations arising from oconstitutional
pecovisions relating to freedom of trade,
coesmerce or intercourse (articles 301
to 307, Part 13).

{3) Limitations relating to inter-Governmental
immunities.

(4) Limitations relating to specific kinds
of taxes.

5.08 PFundamental rights

Under category (1) above, one may note that
a taxing law must not infringe fundamental rights.
Ganga Sugar Corporation v.Stafe of U.P., A.I.R. 1980
5.C. 286, paragraphs 42-46. Of particular relevance
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in this context are the following propositions.

(i) A taxing statute which violates equality
by undue discrimination is woid under article 14.
Kumnothat V. State of Kerala, A.I.R. 1961 5.C. 552;
Stage of Kerala v, Kutty, A.I.R. 1969 S.C. 378;
Khandige v. Agrdcultural 1.T.0.. A.I.R. 1963 S.C.
591, 594; N.M.C.S. Mifls v. Municipal Corporation,

(1967) 2 S.C.R. 679, 691,

(ii) A taxing statute which imposes an
unreasonable restriction (or even a reasonable
restriction but not for the specified purpose) on
the six freedoms gquaranteed by article 19 of the
Constitution, would be woid. These are the right -

(a) to freedom of speech and expression;
(b} to assemble peaceably and without arms;
[c) to form associations or unionsy .,

(d) to move freely throughout the territory
of India;

(e) to reside and settle in any part of the
territory of India; and

(£) to practise any profession or to carrcy
on any occupation, trade or business.

5.09 Fundamental rights how violated

It should be mentioned that fundamental rights
may, in a conceivable case, be infringed by a taxing
statute. Thus, a tax imposed upon the press,
deliberately calculated to limit the circulation of
information, would be unconstitutional (Express
Nemspapers v, Umiom of Imdia, A.I.R. 1958 5.C. 578.
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of fundamental rights. Atiabar{ Tea Co. v. Stafe of
Asdam, A.I.R. 1961 S.C. 232, 247. The interpretation
of articlec301-307 in the context of taxing statutes
cannot be said to have settled down. There is a string
of decisions according to which “compensatory® taxes
(taxes imposed for the wuse of facilities like
maintenance of roads, bridges etc.) are permissible.
Atiabar{ Tea Co. v. State of Adsam, A.I.R. 1961 S5.C.
232, as explained in Autfemobile Transpoat v. Stafe
of Rajasthan, A.I.R. 1962 S.C. 1405, 1418; Krishnan
V. Stare of T.N., A.I.R. 1975 5.C. 583, 587. It is
also t.ue that if a tax imposed by a State doas not
interfere with the freedom of trade and commerce,
it is valid - e.g. sales tax. Hanswaf v. Stafe of
Bihar, (1971) 1 S.C.C. 59, 64; Andhta Sugars v. State
of A.P., (1968) 1 5.C.J. 694; Vernkafataman v. Siale
taxes which have a direct and immediate impact by
restricting trade or commerce may ocffend the provisions
of article 301, which provides as under:-

“Subject o the other provisions of this Fart,
trade, commserce and [ntercourse throughout the
territory of Indlas shall be fres.®

State of Kerala v, Abdul Kadin, (1969) 2 5.C.C. 363.
It follows that a tax which is excessive and
prohibitive, thus impeding the free flow of trade
and commerce, would be unconstitutional, Kalyani Sfores
V. Sfate, (1966) 1 S.C.R. B6S, B67, B874. In any case,
no State can levy a tax which is discriminatory between
State and State. Article 304(a) of the Constitution
provides that the Legislature of a State may by law
impose, on goods imported from other States or the
Union territories, any tax to which similar goods
manufactured ot produced {m the State are subject,
80, however, as not to discriminate between ogoods
g0 imported and goods so0 manufactured or produced.
Thus, it would be a straightaway violation of this
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provision if a State, while taxing goods produced
in another State, does not tax similar goods produced
in the State. Stafe of Rajasthan v. Mangi Laf, (1969)
2 S8.C.C. 710. If goods of the particular type are
not at all produced within the State, and the State
peeks to impose tax on gaods (e.g. foreign liquor,
brought from outside the State), the law would be
definitely woid. Kalyan{ Sfores v, Sfafe of Ondissa,
ﬂ-t-n- lgﬁﬁ SHCll IEEEI lEgl!

Notice may also be taken of article X04(b)
of the Constitution, which has been held applicable
in principle to taxing laws. Khyberbatd{ Tea Co. W,
State of Adsam,A.I.R. 1964 5.C. 925, 937, 942. Article
304(b) reads as under:-

*Motwithatending anything In article 331 o
323, the Legislature of & State may by law

----- LR R R R L

b} imposes such ressonsble restrictions on
the fresdom of trade, coassrce or [ntercourss
with or within. that State as may be reguired In
the public interest:

Provided that nmo Bill or ssendsent for the
purposs of clause (b) shall be Introduced or moved
in the Leglalaturs of a State without the previous
sarction of the Presidemt.™

Here again, while compensatory  taxes  are
reqarded as reasonable (Kalwani Stores v, State of
ﬂlim- A:I:R. 1966 5.C. lﬁ“l I'Eglj and while
retrospectivity itself is not  unreasonable { Ram
Krishma v, State of Bihar, A.I.R. 1963 S5.C. 1667,
1675, 16767 Abdul Kadir v. State of Kerala, A.I.R. 1976
5.C. 182, para 19), it is important to point out that
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there is a possibility of judicial review even of
a taxing statute. Khybetbard Tea Co. V. State of Assam,
A.I.R. 1964 5.C. 925.

5.12 Inter-governmental immunities

With reference to category (3) above, it is
proper to mention that a State legislature or any
authority within the State cannot tax the propercty
of the Union (article 285) and the Union cannot tax
the property and income of a State (article 289).

5.13 Specific taxes

Finally, as regards category (4) above, the
Constitution imposes prohibitions or restrictions
on imposition of certain taxes. These are contained
in articles 276, 286 and 287 of the Constitution.




CHAPTER SIX

STATE V. TAX PAYER:
EVASION AND AVOIDANCE

6.01 Debate

For some time past, a debate has been going
on in legal and official circles as to the propriety
of devices which reduce tax liability. Confusion has
unfortunately been created because two different
situations are mixed together. Besides this, some
well-known and well-established principles of
interpr®tation of taxing statutes are suddenly being
placed in a risk of ‘being forgotten. It is proposed
to analyse how the confusion has arisen and also to
re-iterate the well-settled principles of
interpretation.

6.02 Source of confusion:
Evasion and Avoidance

It is elementary, that if one's basic concepts
are not clear, confusion is bound to arise. Language
is a good means of expressing one's thoughts, but
one should not forget that thoughts can be conveyed
accurately, only if the words used are chosen with

care. Two English words - "evade" and “"avoid® - are _

often mixed up. If a particular transaction is faxable,
then giving it another name and entering into a sham
transaction to defraud the law is "evasion". In
contrast, if a particular situation is outaide the
faw, then there is nothing illegal in bringing one's
cage within that sitvation. This is not "evasion®,
but "avoidance® of tax., It is well settled that a
citizen is entitled so to arrange his affairs as to
avoid tax liability. "If you are not within it (an
Act of parliament,) you have a right to avoid it to
keep out of prohibition.* [Lord Cramworth, L.C.in Edward

36
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v. Half, (1855) 2= W. Ch. 82, Bd]. It is not as if
this i{s an esoteric rule of Western jurisprudence.
Times out of number, Indian courts have applied it.
As Mr. Justice Subba Rao said in a very pithy dictum
in the Supreme Court: “"Tax can ba evaded by breaking
the law or avoided in terms of the law.® Pungab
Pistilling Industxies v, C.1.T., A.I.R. 1965 S.C.
1862, 1866 (Subba Rao, J.). The citizen, it was held
in 1968, is free to arrange his business s0 that he
is able to avwoid a law and its evil consequences,
80 long as he does not break that or any other law.
Ghatge and Patil Concerns Employees' Union v. Ghatge
and Patil Tramsports, A.I.R. 1965 5.C. 503. A genuine
transaction not prohibited by law is not an attempt
to evade tax, but is only "a legal device to reduce
tax liability®, to which every tax payer is entitled.
C.I.T. v. Sivakas{ Match Exportimg Co., A.I.R. 1984
5.C. 1813, 1817, para 7.

6.03 Tax avoidance and tax evasion

Traditionally, "tax avoidance® and "tax evasion®
have been kept distinct from each other. HWhere a
citizen enters into a genuine transaction permitted
by law, there is nothing illegal if the object or
effect of the transaction is to avedd (or reduce)
tax liability. This is tax avoidance and is neither
illegal nor i{smoral. On the other hand, if a
transaction not genuine is entered into to defeat
tax law - generally through false statements O
fictitious documents or entries, then tax is evaded
and the taxing authorities can go behind it. In the
former case, nothing fraudulent is done. In the latter
case, fraud is present, because the ocbject is to
prevent discovery and detection of tax liability.
Until recently, this distinction was accepted in India.
However, in McPowedfl 8§ Co. |Lgd. v. Coemercial Tax
Offdicex, (1985) 154 I.T.R. 148, (1985) 'S
E.C.C. 259, the Supreme Court (Mr. Justice Chinnappa
Reddy) has made certain cbservations which, with great
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respect, blur the above distinction. The observations
are as under:-

"It is wpto the cowrt to ftake asfoch o
cateralne the nature of the new and sophlaticsted
legal devices to avodd tax snd consider whather
the sitwvation created by the devices could be
related to the exlsting leglalation with the ald
of esarging technigess of interpretation .....
to sxpose the devices for what ihey really are
and to refuse to give judicial bersdictlion.”®

It is respectfully submitted that failure to
maintain the distinction between “avoidance® and
*evasion® is bound to create confusion, to obliterate
the dividing lines of rules of the law on various
matters and to impair the wvery fabric of the law.
The highest authorities have always recognised that
the citizen is entitled to arrange his affairs as
far as he can do so0 within the law and that he may
legitimately claim the advantage of any express terms
of of any omission in his favour. Kefvimatoxr V.
Hatyana, A.I.R. 1973 5.C. 2526, 2534.

There is another aspect of interpretation of
taxing statutes, which is linked with the above topic
that is the rule of literal construction.

6.04 Literal construction:
a well-settled principle

PFor understanding the classical theory of
literal construction of taxing statutes, it is enough
to quote from four judicial pronouncements.

(i) Rowlatt, J.: "In a taxing Act, cne has
to look merely at what is clearly said. There is no
room for any intendment. There is no equity about

Ll
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a tax. There is no presumption as to tax. MNothing
is to be read in, nothing is to be implied. One can
only look fairly at the language used.® Cape Brandy
Syndicate v. 1.R.C., (1921) 1 K.B. 64, 71 (Rowlatt,
J.J, quoted with approval in Caradian Eagle 0if Co.
v. N., (1954) 2 All E.R. 499, 507 (H.L.).

(i1) Lord Cairns: "If the person sought to
be taxed comes within the letter of the law, he must
be taxed, however great the hardship may appear to
the judicial mind to be. On the other hand, if the
Crown, seeking to recover the tax, cannot bring the
subject within the letter of the law, the subject
is free, however apparently within the spirit of the
law the case might otherwise appear to be.® Parlinglon
v. A.G., (1869) L.R. 4 H.L. 100, 122 (Lord Cairns)
quoted in numerous cases, including J.K. Steel v,
Union of India, A.I.R. 1970 S.C. 1173, 1182; C.I1.T.
v. M § G Stoaed, A.I.R. 1970 5.C. 1173, 1182; Ranionm
l;?n;p;.:tm of Taxes) v. Higgs, (1974) 3 All E.R. 949,

H.L.)

(1ii) Lord Tomlin: "It is said that in revenue
cases there is a doctrine that the court may ignore
the legal position and regard what is called 'the
substance of the matter'. This supposed doctrine seems
to rest fcr its support upon a misunderstanding of
language used in some earlier cases. The sooner this
misunderstanding is dispelled, and the supposed
doctrine given.its quietus, the better it will be
for all concerned, for the doctrine seems to involve
substituting the uncertain and croocked oord of
discretion for ihe golden and straight mete wand of
the law. I.R.C. v.puke of Westminsfer, (1936) A.C.
1, 19, 24 (H.L.) (Lord Tomlin) quoted inC.1.T. Gujaraf
W B.H. m- -A'IIRI- 1“9 Elc-l Hl:l:-I-Ti m:utﬂ
‘lr.- Mht—kﬂt ‘ tﬂ!r A-I I-R- 1911 51':- gﬂgl 995#
Commissioner of Customs v, Top Ten Promotions, (1969)
3 All E.R. 39, 90 (H.L.).
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(iv) Locrd Reid: "The words of a taxing Act
mist never be stretched against a tax payer. There
is a very good reason for that rule. So long as one
adheres to the natural meaning for the charging words,
the law is certain, or at least as certain as it is
possible to make it, but if courts are to give to
charging words what is sometimes called a liberal
construction, who can say just hoy far this will go?
It is much better that evasion should be met by
amending legislation.” W.M. Caty and Sons Lid. V.
I1.R.C., (1965) 1 All R.R. 917, 921 (H.L.).

6.05 Indian cases

Some persons think that the principle that
a taxing statute snould be given a literal construction
is a conservative English principle, not applicable
in India. This is a total misconception. As will be
apparent from some of the Indian rulings already
mentioned above, there are numercus Judgments of the
Supreme Court of India applying the above principle.
N.H. Bhagwati, J. said: "In construing fiscal statutes
and in determining the liability of a subject, one
mist have regard tp the strict letter of the law.
If the revenue satisfies the court that the case falls
strictly within the provisions of the law, the subject
can be taxed. If, on the other hand, the case i{s not
cobered within the four corners of the provisions
of the taxing statute, no tax can be imposed by
inference or by analogy or by trying to probe into
the intentions of the legislature and by considering
what was the substance of the matter.” A.V. Fermandez
V. State op Kexala, A.I.R. 1957 5.C. 657, 66l.

Above dicta of N.H. Bhagws ', J. have been
followed, Inter alia, in C.I.T. Gujaraf V. Vadilal
Ltatlubhai. A.I.R. 1973 5.C. 1016, 1019; Duwan Brothers
v. Central Bank, bombay, A.I.R. 1976 S.C. 1503, 1508;
McDowetl § Co. v, C.1.T. A.I.R. 1977 8.C. 1459, 1465.
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6.06 The constitutional aspect

It should further bk pointed out that in India,
taxation has a constitutional dimension. The
Constitution, in artidle 265, provides that no tax
shall be levied or collected except by authority of
law. Taxation by the executive is forbidden if done
by administrative instructions. Hativansh Lal Mehta
v, State of Mahavashtra, (1971) 2 5.C.C. 54, 56: A.I.R.
1971 S.C. 1130, 1131. Even a customary levy on all
goods brought into or taken out of the village would
violate article 265 of the Constitution. Gutuswam{
Madar v. Ezhumafa{ Pamchayat, A.I.R. 1968 Mad. 271.
In fact, even the State Legislature is Iincompetent
to levy a tax on goods taken out of a local area.
on the principle that a tax cannot be levied if not
clearly authorised by law, the Supreme Court has held
that if the sales tax laJs omits to menticon the point at
which declared goods are taxable, tax cannot be levied.
Govind Saran Ganga Satan V. Sales Tax Commissdionex,
A.I.R. 1985 5.C. 1043, 1044.




CHAPTER SEVEN

AMBIGUITIES, DOUBLE TAXATION
AND INTENTION TO TAX

T.01 Ambiguities in taxing statutes

It follows from the rule of literal construction
that ambiguities in taxing statutes have to be
construed in favour of the citizen. Express Mills
V. Municipal Coemi{ffee, Wardha, A.I.R. 1958 s.Cc. 341,
344; Collector, E.D. v. R. Kanakasabai, A.I.R. 1973
5.C. 1214, 1218; C.1.T. v. N.H. Tea Co., A.I.R. 1973
S§:C. 2524, 2526; Ddlwan Brothers v, Central Bank,
Bombay, A.I1.R. 1976 S.C. 15303, 15308. The “substance
of the matter® cannot be gone into, if the transaction
is wuctside the purview of the language of the taxing
enactment. Gujatal Stafe Financial Corporation v.
Eé;ﬂn Mfa.Coe. Paevare L24.,A.I.R. 1978 5.C. 1765,

7.02 Courk Fees Ackt

in the case of a court fees Act, there is an
additional consideration. Court fee means tax on
access to justice. Hence, the benefit of doubt must
go to the citizen. Llakshmi{ Ammal v. K.M. Madhava
Ktishman, A.I.R. 1978 5.C. 1607.

7.03 Double taxation when intended

Double taxation of the same income is not void,
provided the intention is clear and the provision
is express. Jain Brothers v. umiom of India, A.I.R.
1970 R.C. 778, 782. But courts lean against it. Where
on one construction, the words of an Act result in
double taxation of the same income, the courts avold
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it by adopting another construction, if anocther
construction is reasonably open. I.R.C. v. F.S.
Securdities Ltd., (1964) 2 All E.R. €91, 655 (H.L. ).
in 1.R.C. V. F.5. Securities Ltd., (1964) 2 All E.R.
691, 699, Lord Radcliffe said: *Double taxation, in
jtself, however, is not something which it is beyond
the power of the legislature to provide for, when
constructing its tax scheme. It is rather that, given
that a situation would really invelve double taxationm,
it i =0 unlikely that there would have been an
intention to penalise particular forms of income in
this way that the law approaches the interpretation
of the complicated structure of the Code with a strong
bias against achieving such a result.®

7.04 Heads of tax mutually exclusive

On the principle that double taxation of the
same income is generally not intended, courts construe
the several heads of income mentioned in the Income
Tax Act as mutually exclusive. U.Co. Bamk v. C.1.T.,
west Bengal, A.I.R. 1957 S.C. 918; Nalinikant Ambalal
Mody wv. C.1.T., Bombay, A.I.R. 1967 B.C.. 193.
similarly, if income is liable to be included on
accrual basis, it is not open to the taxing authority
to tax it on the basis of receipt. lawmi{pat v. C.1.T.,
A.I.R. 1969 5.C. 501, 303.

TLfustrations

(i) The Duke of Westminster executed a deed
in favour of his employees, promising to pay a weekly
sum for 7 years in consideration of past services.
The deed provided that the payments were to be
*without prejudice to such remuneration as the
annuitant will become entitled to, in respect of such
wrvices (if any) as the annuitant may hereafter
render.”® The payments were to be made during the joint
lives of the Duke and the employee concerned.
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Duke contended that he was entitled to deduct the
payments from his total income for purpose of
surtax. Revenue contended that the payments were made
as remuneration for services and oould not be B0
deducted. The House of Lords allowed the Duke's claim,
as the transaction was genuine, I.R.C. v. DPuke of
Mestminaler, (1935) All E.R. Rep. 259 (H.L.).

(ii) A charge leviable when machinery or plant
18 "so0ld® over its written down value cannot be levied
-if the machinery is compulsorily acquired, even if
the compensation exceeds the written down  value.
Kitkness v, John Hudsom § Co., (1955) 2 All E.R. 345
(H.L.).

(iii) The East Punjab Sales Tax Act, 1948 (as
then in force) did not provide any machinery for
assessing a firm which had been dissolved by the time
the assessment proceeding commenced. It was held that
this lacuna could not be supplied by interpretation.
State of Punjab v. Julfundur Veoetables Syndicate,
A.I.R. 1966 5.C. 1295, M/a. Murarifal Mahabitptasad v.
B.R. Vad, A.I.R. 1976 5.C. 313.

fiv}) Section 16(3)(a)(iii), Indian Income
Tax Act, 1922 provided that in cosputing the total
income of the husband, so much of the income of the
wife as arises from "assets transferred to the wife by
the husband otherwise than for adequate consideration”
ghall be included in the husband's total income. It
was held that for &pplying the above provision, the
husband-wife relationship must exist (i) &t the time
when income accrues to the wife and (il) also at the
time when the transfer of assets is made. Pre-marriage
transfer of assets is not within the section, even
if the income arises after marriage. The provision
“creates an artificial income and must be strictly
construed®. Philip John Plasket Thomas VadCeloTs
A.I.R. 1964 S.C. 587, 590; C.I1.T. v. Keshavlal, A.I.R.
1965 E-C- EE‘; “1' Fl!rl gl-
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(v) A provision extending, to newly included
areas in a municipality, “rules, hﬁ'e-lﬂﬂ..*qrdenh
directions and powers® does not cover a notif{calion
imposing a tax. Stale of Maharashtra V. Misrd Lak,
A.I.R. 1964 5.C. 457.

(vi) In the Bombay Court Fees Act, 1959,
schedule 1, Article 1, the words “value of subject
matter in dispute in appeal® (on which court fee is
corputed) do not include the amount of interest
pendente Lite awarded by the decree under appeal.
State of Maharashira V. Misrd lal, A.I.R. 1364 5.C
457.

(vii) Section 2(g), Expenditure Tax Act, 1957
defines "dependent® as meaning an individual's spouse
or minor children and as including any person wholly
or mainly dependent on the assegsee for support and
maintenance. It was held that spouse and minor
children would be "dependents® even if they had their
separate income and were not eccnomically dependent.
Azamiha v. Expenditute Tax Officexr, Hyderabad, A-1.R.
1972 s.C. 2119.

7.05 Clear intention to tax

At the same time, if the intention to tax 1f
clear, then liability must be enforced., C.W.T. Bihar
7. Kripa Shanker, A.I.R. 1371 5.C. 2463, 2466. Thus,
joint operation of different enactments may result
in levy of tax on same transaction in different

. Mathutaprasad § Soms v. State of Punjab,
A LLR. 1962 S5.C. 745 le.g. excise duty payable g8
marufacturer and sales tax payable as peller).

In determining the intention, courts have to
bear in mind that every taxing statute has a fiscal
philosophy, a "feel® of which is necessary to gather
the intent of the different clauses. Controllen,
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Estate Duty v. Kantifal Trikamfal, A.I.R. 1976 5.C.
1935, 1938,

1efustraticon

Section 11, Madras Commercial Crops Act, 1933
empowered the Market Committee to levy fees on the
notified crops “"bought and sold". These words could
have one of three possible meanings -

(1) duality of transactions, i.e. same person
buying goods and selling identical goods;

(11} disjunctive sense, i.e. a person either
buying or selling goods;

(1i1) a transaction of purchase, which includes
corresponding sale.

The third meaning was accepted. The legislature
had principally in mind the producer, who should have
4 proper market where he can bring his goods for sale
and where he can secure a fair deal and a fair price.
Krishna Cocomut Co, V. East Godavaré Cocomut § Tobacco
Maxket Coemiffee,A.1.R. 1967 5.C. 973,

7.06 Reason and logic

Reason and logic have no place in construing
a taxing Act, if the language is clear. Commi{ssioners
of Customs v. Top Ten Piomotions, (1969) 3 All E.R.
39, 90, 95 (H.L.). Legislature may anticipate (and
tax) devices not prevalent at the time of enactment.
BUt there is "no presumption that the plug exactly
fit the hole" (Ibid). And potentially unjust results
may be avoided by lamited construction of apparently
general words. Veafey v. I.R.C., (1979) 3 All E.R.
976 (H.L.).
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7.07 Exemption

A person claiming the benefit of exesption

has to establish it. C.1.T. v. Rambrishna Das, A.I.R.

1959 5.C. 239, 242 (reviews case law); Kedawvnath Jute

Mig. Co. Ltd. v. Commercial Tax Odicer, Shyam Bazax,

A.-I.R. 1960 S.C. 12; Controller of Estate Duty v.

V. Verugopal Vatma Rajah, A.I.R. 1977 S5.C. 120, 125;

Kedatmath M{g. Co. wv. C.1.C., A.I.R. 1966 S.C. 1214,

® However, there is a shade of view that exemptions

shoulc be liberally construed. Atmifage v. Wilkinson,

(1878) 3 A.C. 355, 369, 370 (PC); Burf v. Commi{ssioner

of Taxalion, (1912) 15 C.L.R. 469, 481; Hanataj v.

* H.H. Pave, A I.R. 1970 S.C. 755, 759, According to

a third view, exemptions which lift restriction or

taxability imposed by an enactment are subject to

strict construction. Akof Mun. v. Manifal Marekjd,
A.I.R. 1967 5.C. 1201, 1204,

1.08 Machinery provisions

Machinery provisions in taxing statutes are
not subject to strict construction. They are to be
80 construed as to make the machinery workable and
to effectuate the charging section. N.B. Sanjana v,
Efphinstone Spinning § Weaving MifLs, A.1.R. 1971
fJ:- 2039, 2047; Guraghat v. C.1.7., A.I.R. 1963 S.C.
062.

18lustration

’ In the Rajasthan Sales Tax Act, the words "on
the basis of return® were construed to mean "on the

+ basis of true and proper return®. A.C.C. V. C.T.C.,
A.I.R. 1981 5.C, 1887.

R e e T




CHAPTER EIGHT

RETROSPECTIVE EFFECT AND
FINALITY CLAUSE

B.01 Retrospective operation

Unless express words Of necessary implication
indicate to the contrary, a taxing statute will not
be given retrospective operation. Halsbury Ird Ed.,
vol. 36, page 425. However, income tax levied on the
basis of the income of previous year is not really
*retrospective®. Urion of Imdéz v. Madan Gopal, A.I.R.
1954 5.C. 158. A provision which opens up a liability
which has become barred by lapse of time is strictly
construed, Bamavasidas v. C.1.T., A.I.R. 1964 S5.C.
1742, 1744; Chokalingam v. C.I.T., A.I.R. 1963 5.C.
1456, 1458; Reliance Jute and Industries Led. v.
¢.1.T., A.l.R. 1980 S.C. 251, 252. These rulings
proceed on the assumption that power to open an
assessment is not a matter of procedure. State of
T.M. v. Stax Tobaceo Co., A.l.R. 1973 5.C. 1387,

The liability to pay income tax is compu ted
as per law in force at the beginning of the assesament
year (lst April). Change in liability after that date
during the currency of the assessment Yyear does not
apply to the assessment for that year unless
specifically made retrospective. C.l1.T. Bombay V.
Seindia Steam Navigation Co. Ltd., A.1.R. 1361 S5.C.
1633, 1646. Same principle applies to agricultural
income tax. Katvdmthatuv{ Tea Estates Ltd. v. Stale
of Kevala, A.I.R. 1966 5.C. 1385.

8.02 Finality clauses
statutory clauses which confer *finality" on

an administrative decision under the statute or oust
the jurisdiction of courts in respect of a decisior

‘8
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taken under the statute, or provide that nu suit or
‘other proceeding shall lie in respect of "any act
Jone or purporting to be dome" under the statute have
created a lot of problems. These problems have arisen
in the context of taxing enactments, as well as other
enactments. The views of the judiciary on the subject
have been fluctuating. As the case law stands at
present, it is impossible to state with reasonable
confidence the position on the subject. Some of the

irportant rulings of the Supreme Court on the subject
are the following:-

(1) Radhakishan v, (udhigna Municipatity, A.I.R.
1963 5.C. 1547, 4

(2) tmion of India v. Tatachand Gupta, A.I.R. 1971
5.C. 1558, view differing fromlhiom of India
V. Natimimafu, (1969) 2 S.C.C. 658.

(3)  Stateof Kerala v, Ramaswami Tyer & Sons, A.I.R.
1966 5.C. 1734.

(4) Dhulabhal v, State of M.P., A.I.R. 19%9 S.C.
78. '

(5)  Sutajmal  Bansidhar v, Municlpal Board,
Ganganagat, A.1.R. 1977 S.C. 246.

(6) Bata Shoe Co. v.Jabalpur Municipali AI.R.
1977 5.C. 955. o,

{(7) Munshi Ram v. Munied Couxt, A.I.R.
B ipal Court, I.R. 1979

(8) Rajendra Prakash v, Gyan Chandra, A.1.R. 1980
5.C. 1206, 1214.

(9) ff-;u of M.P.. v. Sundealal, A.I.R. 1976 M.P.

(10) {Sfffljﬁ WP. v. Xalwoa, (1977) sS.T.C. 79
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(11) Mitchumal v. Union of India, A.I.R. 1974 Guj.

174.

(12) Riaz Ahmad v. Ueion of India, A.I.R. 1974 Del.
151.

(13)  Andsminic Lid. v. Fortign Comptnsation

Coemi{ss{on, (1969) 2 W.L.R. 163 (H.L.) as
explained in O'Reilly v. Mackman, (1982) 3
All E.R. 1124, 1129 (H.L.) and H.M. Trivedi
v. Raju, A.I.R. 1973 5.C. 2602,

(14) Bhupendra Singh v. Smt. Gopal Kumoar Uma Nath,
A.I.R. 1970 M.P. 91, 95, 98.

B8.03 Propositions

Detailed discussion of the subject of finality
clauses belongs to administrative law. But a summary
given in a Madhya Pradesh case - Bhupendra Singh V.
El':- ml Jl..l-ﬁ. 19?0 M.P. glr g’E - can “
conveniently cuoted:-

*{1) An exclusilonsry clesuss wslng the forsuls
‘An prder of the tribunal wnder this Act wshall
pot be called in guestion In  any court® is
inaffective to prevest the calling In guestlon
af an order of the tribunal, if the crder is really
pot e order under the Act, but = nulllty.

{2) Cases of mullity sey srise when there
is lsck of Jurisdiction st the stage of
comsancessnt of eaguiry, ®.g9. whea -

[a) suthority in sssused under an nffra vives
statute:

i)l the tribwnal Is mot properly constitobted
gr is disgqualified to schti
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"fel the subject-matter or the parties are
such ower which the tribunal his  n
suthority to Inguire; and

(dl there s went of essentlal prelimineries
prescribed by the lav for commsencessnt
of the inguiry.

i3] Casas of mullity may aslic -arise during
the course or st the conclusilon of ithe inguiry.
These cases are also ceses of want of jurisdiction,
it the word *jorisdiction® {s wnderstocd Lo & wide
iense, Loms suseples of thess coses are;

(e} whan the tribunal has wrongly determined
4 Jurlsdictional guestion of fect or law:

(b) whan It has fallea to follow the
fendamental principles af Judlclal
procedure, w®.g. has passed tha oroer
without glvwing an cpportunity. of  heering
to the party affected;

{el whem It Fas wiclated tha fundanental
provislons of the Act, e.g. when It falls
to teke Into sccount matters which it
is required to tske into sccount or when
it takes Into sccount  extrenecus and
Irrelavant matters)

fd) whan Lt has scted In bad falth; and

(o) when It greamts & relisf! or sabes 88 order
which It has no suthorlty to great or
mahs, "

Bhupendra Singh V. G.K, Umath, A.I.R. 1970 M.P. 91,
94.

Mullity may also arise when the tribunal, by
misapplication of the 4aw &as asked itself the wrong
question. D]'Eliﬂq V. Mackman (1982) 3 All E.R. 1124,
1129 (H.L.).




CHAPTER NINE

PERSONS AND INCOME TAXABLE

9.01 Accrual of income

For tax purposes, accrual of income depends
on the system of accounting adopted by the assessee.
Hypothetical income is not income,State Bank of India
v. C.1.T., (1986) 1.T.R. 102, 117 (SC).

An assessee followed the "mercantile® system
of accounting by making entries on “accrual® basis.
In the course of its banking businegs, it charged
interest on advances considered doubtful of recovery
('sticky advances'), by debiting the concerned parties.
However, the assessee did not carry this to its
*orofit and loss account®. The amount WwWas carried
to a secparate "interest suspense® account. In its
roturns, the assessee disclosed the interest amounts
mentioned above, but claimed that they were not
taxable for the concerned years, as they were not
"real income® of the assessee. The Tribunal and the
High Court rejected the contention, on the ground
that under the mercantile system (which the assessee
was followina), such interest accrued at the end of
the accounting year and the assessee itself had shown
the interest amount in its accounts. Reversing this
decigion, the Supreme Court held that the approach
of the lower courts was "legalistic®, and was not
correct. "Any hypothetical income which  may have
theoretically accrued but has not truly resulted or
materialised in the concerned acoounting year cannot
be brought to charge, simply because (the) assessee
has been regularly employing the mercantile system
of accounting and makes entries in his bocks in regard
to such hypothetical income®.  State Bank of India
v. C.1.7. (1986) I.T.R. 102, 117 (SC).

52
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9.02 “Person"

Expression "person® in the Income Tax Act,
1961 includes a company. But a company cannot  be
imprisoned under section 2768, Income Tax Act, 1961,
The provisions have to be construed so as to avoid
absurdity. Adding Machimes |India) v. State, (1987)
3 Comp. L.J. 240 (Cal.), following D.C. Goel v. B.L.
veima, (1974) 33 L.T.R. 63 (Delhi) and dissenting
from Rayala Cotpn. v. V.M. Muthutamalingam, (1981)
I.T.R. 675 (Mad.) and Lawmi{ Ratltan Colton M{LLs v.
5.K. Bhatmnagax, (1975) Cr.L.J. 1881 (All.).

9.03 Professions tax, the constitution

One of the cosparatively obscure topics of
taxaticn law relates to the tax on professions, which
1z the subject matter of the recent Constitution (60th)
Amencment Bill, although, theoretically, it has a
great appeal. The amendmént seeks to achieve the
substitution of the sum of two thousand five hundred
rupees in place of the existing sum of two hundred
and fifty rupees per annum, mentioned in article 276(2)
of the Constitution. That article, while permitting
State Legislatures to levy a tax in respect of
professions, trades, callings and employments “for
the benefit of the State® or of a local authority,
provides that the total amount payable in respect
of any cne person to the State or to any local
authority in the State by way of taxes on professions,
trades, callings and employments, shall not exceed
two hundred and fifty rupees - a sum which is now
proposed to be enhanced. Under the Constitution,
Seventh Schedule, State List, entry 60, “taxes on
professions, trades, callings and employments® can
be levied by the State Legislature. In order to cbviate
any doubts as to whether such a tax would become
invalid because it would amount to a tax on income
(which is a Central subject), the Constitution has
inserted the above clarification, subject to the
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prescribed maximum

9.04 A source of revenue

From the point of view of economics and law,
professions tax has some interesting aspects. A tax
on trades or professions has been one of the oldest
means of revenue. In Sushil Chandta v. State of U.P.,
A.I.R. 1969 All., 317, 328, Mr. Justice M.H. Beg
chserved that the tax belonged to a period when the
modern system of income tax had not been developed. He
stated that the tax had been levied by some
municipalities as early as the latter half of the
18th century with the sanction of the local Government.

9.05 Government of India Act
and the Constitution

In India, many local authorities, particularly
in the urban areas, had been levying the professions
tax. -When the Goverrment of India Act, 1935 came to
be enacted, formally introducing the federal principle,
{t became necessary to examine how far this practice
should be allowed to continve. Originally, no
limitation seems to have been placed on the amount
which could be levied by a local authority, but on
Jlst January, 1940, section 142A was inserted in the
Covernment of India Act with effect from lst April,
1929, laying down that the maximum amount to be levied
as professions tax would be fifty rupees per annum
from any one person. Power was given to the federal
legislature to validate existing levies in excess
of rupees fifty and in exercise of this power,
the Central Legislature enacted the Professions Tax
Limitation Act, 1941, which exempted the levy imposed
under certain enactments, such as °“the Calcutta
Municipalities Act, 1922, the Central Provinces
Municipalities Act, 1922 and the U.P. Municipalities
Act, 1916. See the history of the position as traced
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in B.M. Lakhan{ v. Malkaputr Municipality, A.I.R. 1970
S.C. 1002: (1970) 2 S5.C.C. 267. When the Constitution
was endacted, article 276, while continuing the
authority of the State Legislature to levy the
professions tax for the benefit of a State or a local
authority within the State, fixed the figure at rupees
two hundred and fifty per annum as the maxipum. The
legislative practice for a State is to authorise a
local authority constituted under the relevant State
law to levy this tax. Thus, in effect, the Constitution
authorises the State Legislature, and the State
Legislature in its turn, delegates the taxing power
to the local authorities.

There have been several interesting points
illustrating the operation of legislation concerned
with this tax, which, of course, include the by-laws
made by the local authorities.

9.06 Tax on “"circumstances and property"®
in U.P.

As to the general nature of the tax, a questicn
arose in Ram Matayan v. State of U.P., A.1.R. 1957
5.C. 18, 23, whether the “"Circumstances and property
tax® levied under the U.P. Municipalities Act was
valid. The court answered the question in the
affirmative, holding that the word “"circumstances"
meant a man's financial position, his status as a
whole, depending, among other things, on his income
from trade or business. Circumstances and property
tax cannot be equated with income tax and is not
covered by Union list entry 82. It is essentially
a4 tax on status or financial position combined with
a4 tax on property and is fundamentally distinct from
income tax. It is true that in the majority of cases,
the assessment of this tax depends on the amount of
income earned by the assessee from various sources
(i.e., his profession, business or property); but
that will not make it an income tax. It is not
essential that there should be income before such
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a tax can be levied; and it 18 purely as a matte:
of convenience that income 18 adopted as the yardstick
for the assessment of the tax. 2ila Parishad,
Muzaffarnagat v. Jugal Kishore Ram Swatup, A.IL.R.
1969 All. 40 (FB).

9.07 Carrying on a profession essential

At the same time, it should be remembered that
a person can be taxed, only if he carries on &
profession, trade, calling or employment. If no
"profession” 1is being carried on by a person, then
he cannot be taxed under this power in the guise of
a tax on a commodity. T.K.Abtghame V. State of
Travancotre-Cochin, A.l1.R. 1958 Rer. 129, 134. A person
who carries on no activity cannot be taxed in the
name of & tax on professions. Thus, in C.
Rajagopalachari v. Corperation of Madras, A.1.R. 1964
5.C. 1172, 1178, it was held that the receipt of
pension could not be the result of a profession, trade,
calling or employment. Cbviously, the word "employment®
in this context has to be construed as limited to
present employment. If the employee is at present
in service, he may be taxed, even though he is already
paying income tax. Kamia Prasad v. Executive Officex,
A.I.R. 1974 5.C. 685.

The taxes svecified in item 60 of the State
List 1 are taxed on the carrying on of a profession,
trade etc., and would, therefore, apply only to a
case of piesent emplogment. The mere fact that a pecson
has previously been in a profession or carried on
a trade etc., cannot justify a tax under this Entry.
The tax on the receipt of ypension or on the incom
from investments which 18 referred to in the lasl
part of section 111(1) of the Madras City Municipal
Act is in truth and substance a tax on income. At
the time the tax is levied, the pensioner is in no
enployment but 1is only in receipt of Income though
it might be for past services, 1in an employment.
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Section 142A(1) of the Government of India Act, 193°
corresponds to article 276(1) of the Constitution.
If the taxes imposed were on a profession, trade,
calling, or employment, section l42A(1) providez that
such a tax shall not be deemed to be a tax on 1ncome ,
tut where the tax imposed is one not on a profession
etc. at all, it Boes not mean that the State might
levy a tax on income and call it professions tax.
C. Rajagopalachar{ v. Cotporation of Madras, A.I1.R.
1964 5.C. 1172.

9.08 Basis of taxation

S50 long as the tax is linked with the actual
carrying on of the profession etc., it lc imraterial
what basis is adopted for levying it. Usually, local
authorities adopt the income earned by a person as
the basis for the assessment of the professions tayx.
1f this basis is adopted, then, obviocusly, if the
business shows no profit, no tax is payable. Zlila
Parishad, Lucknow v. NDP Company, (1976) Tax L.R.
205MAll.). But if any other  basis is adopted,
liability arises as soon as a person sets up a
profession or business, even though the business may
be running into a loss.lila Pavishad, Muzaffatnagar
v. Jugal Kishore Ram Swatup, A.I.R. 1969 All. 40,
44. The basis of the tax on profession may be -

(i} the goods produced;
(ii) the value of the machinery:
(iii) paid up capital of the concern.

Illustration of the first basis (goods) is
to pe found in  Mzhapalika of the City of Agra wv.
A.B.K.0. Association, A.I.R. 1976 S.C. 1160: (1976)
3 5.C.C. 42. Illustration of the second basis (value
of machinery) is to be found in Manganese Ore |India)
Ltd. v. Gram Panchayat, (1976) Tax L.R. 1365 (Bom.).
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The third basis (paic-up capital) is illustrated in
Caleutta Chemical Co. Ltd.v. Bhagalput Minicipality,
A.1.R. 1962 Pat, 465. Because of this wide latitude
allowed by the case law, it would be permissible to
levy the tax on persons carrying on the trade of
husking, milling or grinding of graine. District
Council V. Kishori Lal, A.I.R. 1943 Kag. 190. In fact,
in a Kerala case, the pursuit of agriculture has been
held to be the exercise of a *calling®. WVelu v.
Executive Offdcer, (1967) K.L.T. 330. Similarly, the
tax may be levied with reference O each bale of
ginned cotton produced in a  factory: Manicipal
Committee v. M.E.1. Press, A.1.R. 1948 NKag. 171;
Municipality of Chopda v. Mot Lal, A.1.R. 1958 Bom.
487.

9.09 Link with profession

Nevertheless, there must be some link with
a profession or calling o employment. Every activity
that forms part of a profession ot the carrying on
of a business cannot necessarily be taxed. Thus, a
rax on advertisement is not a tax on profession. Tamail
§ Co. v, State of Kerala, A.1.R. 1965 Ker. 237, 239.
entertainment is not a profession. ¥.V. Suinivasamut thy
v, Stxte of Mysore, A.I.R. 1959 5.C. B94; Delite
Tatkies v. Jabalpur Cotporation, A.I.R. 1966 M.P.
298, 300. Similarly, stocking tobacco is not a "trade”.
T.K. Abvaham v. State of Travancore-Cochdn, A.I.R.
1958 Ker. 129, 134, Of course, the fact that certain
activities are not professions oOC callings, does not
mean that they cannot be taxed at all. They can be
taxed, provided the power to tax them can be traceable
to some other specific legislative entry within the
state list. But this will not be a tax on profession.

9.10 Benefit of the State
e U.P. Vritte Vyapar, Ajivika And Sevayojan

¥ar Adhiniyam (21 of 1965) was held to be wvalid by
the High Court of Allahabad which held that a tax
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on profession and trade is not a new tax, It was being
levied by the municipalities in India with the
brevious sanction of the local Government concerned
as far back as the late eighteenth century. Under
Entry 60, List 2 of the Seventh Schedule of the
Constitution, the tax can be imposed for the benefit
of a State also, in addition to that of a local body.
It can be imposed in order to augment the revenues
of a State. That is why the expression "for the benefit
cf® has been used. Though it has not been said in
0 many words in the Adhiniyam that the cbject of
the tax is to augment the revenue of the State ar
to benefit the State, the Adhiniyam does not state
that it is imposed for the benefit of anyone else.
There is no constitutional or statutory provision
requiring a taxing measure to pention the object for
which the revenue received from that tax would be
utilised.

; The power to tax (and consequently the taxation
itself) would be presumed to be for jpublic good and
would not be subjected to any Judicial review or
scrutiny on that account. In view of article 266,
the revenues received from this tax would flow in
the coffers of the State Goverrment. Therefore, the
tax in question has been irposed for the benefit of
the State of U.P. and the Adhiniyam does not suffer
from legal defect that it is not categorically stated
therein that the tax is being irposed for the benefit
of the State Government. Sushil Chandra Anand v. State
a‘ IIIF‘- ﬁ-'IIRI‘ lﬁg‘ Alll 31? [m]l

9.11 Double taxation

In Kamla Prasad Aggavwal v, Exeeuldive Officex,
Ballabgath, A.1.R. 1976 5.C. 685, the Puniab Panchayat
Samitis and Zila Parishads Act (3 of 1961), section
76 was at issue. It was held that imposition of
profession tax by Panchayat Samitis under section
76 is not illegal merely on the ground that it amounts
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to double taxation. A tax on profession is not
necessarily connected with income. A tax on income
can be imposed if there is income. A tax on profession
can be irgosed if a person carries on a profession.
It wagz also held that section 76 is not bad on the
ground that the total taxes i sed on profession
etc. by theState and the Samilis exceed the maximum
limit of Rs. 250 stated in article 276 of the
Constitution.

9.12 The maximum limit
under article 276

Reverting to the constitutional provision
laying down the maximum limit for professions tax,
courts seem to have enforced it rather strictly. Thus,
if a tax is imposed on the basis of a percentage and
the formula is such that it is possible to levy more
than the maximum in any one case, the imposition would
be invalid., Bhatat Kala Kendta v. Municipal Commitiee,
A.I.R. 1965 S.C. 555. Similarly, an enhancement of
a tax beyond the maximum would be invalid, thus making
it possible for the court to entertain a suir for
recovery of the excess, Ramkvishna V. Janpad Sabha,
A.1.R. 1962 §.C. 1073;  B.M, Lakhani w. Malkaput
Munieipality, A.I.R. 1970 §.C. 10027 Akot Municipality
v. Mani Lal, A.I.R. 1967 s.c. 1201, 1204.

9.13 Other previous taxes

Finally, it may be mentioned that article 277
of the Constitution, corresponding to section 143(2)
of the Government of India Act, 1935 saves other taxes,
duties, cesses or fees which were being lawfully
levied by a State Government oOf local authority or
body before the Constitution, notwithstanding that
the tax is mentioned in the Union list. However,
parliament can make a different provision by law,
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9,14 Tax on brick kiln owners:
a4 case from U.P.

e U.P. Nagar Mahapalika Adhiniyam (2 of 1959),
gection 172, Proviso, permits a tax on prnfessions,
trades and callings., State Government notification
dated 16-5-47 under section 128(1)(ii), U.P.
Municipalities Act, 1916 imposing tax on brick
manufacturers at the rate of annas 14 per thousand
bricks has been held to be valid.

Prior to the  coming into force of the
Constitution on 26-1-50, the tax on trades,
professions and callings was governed by the maximum
limit laid cown by section 142A of the Government
of India Act, 1935 and the Municipal Council of Agra
would be entitled to collect the tax at the rate fixed
by the Notification, subject to a maximum of Rs.50
for each year from each manufacturer for the period
]-Priﬂt' I'_D Ea'l'ﬁ'ﬂl

For the second period from the date of the
Constitution, the maximum leviuble bv way of tax on
trade or calling by Mahapalika will be Rs.250 per
person ar prescribed by article 276 of the
Constitution. The Hich Court was wrong in so far as
it held that from 1-2-60, there was to be a sudden
drop in the maximum limit of tax leviable from Rs. 250
to Re. 50 by misconstruction of the proviso to section
172 of U.P. Act of 1959, The proviso saves all species
or classes of taxes and not merely the quantum or
the rate. Mahapalika of the Cityof Agua v. Agrta Brick
Kiln Owners Assccialion, A.I.R. 1976 5.C. 1160.

9.15 A case from Bombay

The Bombay District Municipal act (3 of 1901),
gsection 59(1)(b)(xi) was at issue in a Bombay case.
There is nothing either in the Bombay District
Municipal Act or in the Constitution which prevents
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the State from levying a tax from a person other than
the owner of the commodity which is subjected to a
rpanufacturing process; and if the State is competent
to levy a tax from a person other than the owner with
the sanction of the State, municipality also is
competent by virtue of section 58(1)(b)(x1) of the
Bombay District Municipality Act to levy such a tax.
A manager of a factory is normally a paid employee
of the owner of the factory and he has no interest
either in the factory or the commodity which is
subjected to manufacturing process in the factory,
but the imposition of liability to pay the tax is
not on that account invalid.

It was held that the plaintiffs were not
entitled to an order for refund of the tax already
paid by them under protest because their suit was
evidently filed beyond the period of six months and
therefore prima facie barred. In the circumstances
of the case, it must be held that the municipality
levied and collected in execution or intended
execution of the Act and even if the municipality
acted beyond its authority, the act may be regarded
as wrongful or irregular but it cannot be regarded
as ultra vires. Municipality of Chopda v, Motilal
Mamekchand, A.1.R. 1958 Bom. 487.

9.16 Right to refund

1f a municipality collects tax in excess of
the maximum permitted by article 276 of the
constitution, a suit for refund is maintainable.
Buflabhdas Mathurdas Lakhani v, Munici{pal Commitfee,
Mafkapur, A.I.R. 1970 S.C. 1002 (J.C. Shah, K.S. Hegde
and A.N. Grover, JJ.).




CHAPTER TEN
COMMODITIES TAXABLE

10.01 Mature of duty of excise

Following propositions are well established
in respect of excise duties under the Indian
Constitution:-

(a) The duty is on goods (manufactured or
produced) and not on sale proceeds. (Govetnor Gemeral
v. Province of Madras, {1945) 49 C.W.N. 381 (PC),
affirming Province of Madras v, Boddu Poudanma, A.I.R.
1942 F.C. 33.

(b)) The taxable article is the goods
ranufactured or produced, In te CP § Berar Mofot Spirdit
Faxaliom Act, A.I.R. 1939 F.C. 1.

{c) The taxable event {is production or
manufacture of goods and not consumption. Jiyajeerao
Cotton M{LLs v. State of M.P., A.I.R. 1959 S5.C. 270;
Jagannath v. State of M.P., A.I.R. 1963 S5.C. 4l4.

{(d) But the duty can (for convenience) be
imposed at a stage subsequent to the manufacture or
production. Abdul Kadir v. State of Kerala, A.IL.R.
1962 s5.C. 922.

The duty can be collected at the stage of issue

of goods from the factory. Abdul Kadix v. State of
Kexala, A.I.R. 1962 S.C. 922; R.C. Lallf. v. lnion o}
Id-{ﬂ.' A lHs 1962 S5.C. 12&1!

10.02 Production and manufacture

In legislative entries relating to excise, the
63




word ‘produced’, in juxtaposition with the word
‘manufactured’, contemplates some expenditure of human
skill and labour in bringing the goods concerned into
the condition which would attract the tax, even though
it may not result in the transformation of the raw
material into a different thing. Empite Industries
V. lnion of India, A.I.R. 1986 5.C. 662, paragraphs
45-46. By-products, incidental to the process of
manufacture, such as scrap or waste, would come under
this entry. Khandelwal Works v. Uiiom of India, A.I.R.
1985 5.C. 1211, paragraph 19.

10.03 Excise duty : intermediate products

For some time past, considerable controversy
has been going on with reference to the goods on which
excise duty can be levied by the Government.
Essentially, excise duty is a duty levied on the
manufacturer of goods., It is distinct from tax on
the sale of goods and is also distinct from tax on
the consmumption of goods, in so far as the point and
stage Yor levy of the duty is generally the point
or stage of manufacture. Under the constitutional
scheme, the power to levy excise duties on various
classes of goods has been divided between the Union
and the States. However, barring substances such as
intoxicating liguor, most of the. important products
of industry are within the Union's sphere of excise
duty. In this "sense, the scope and ambit of Central
legislation on excise, and questions of interpretation
of such leégislation, are matters of day-to-day and
considerable importance for businessmen. They are
of equal importance for the government of India from
the financial point of wview, because a wvery large
portion of Central revenues comes from the amount
collected as excise duty under Central excise laws,

It is common knowledge in _industry and
technology that a manufactured proddct acduires its
final shape after a number of successive processes.
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In between the acguisition of raw materials by the
industrial enterprise and its final culmination as
a finished product ready for distribution to the whole-
salers for distribution, generally there have to be
undergone a number of stages, These  stages  have
conveniently come to be known as intermediate stages.
It is in this comnection that legal and practical
controversies have been going on for some time, as
between the Government and the industrial enterprises.
shortly stated, the gquestion is this. If{, in the
process of manufacture at one or more intermediate
stages, the goods begin to acquire a tangible shape,
can they be subjected to excise duty at that
intermediate stage when, as a matter of industrial
reality, the shapé in which the goods stand at that
intermediate stage is not intended to be the shape
in which they will be sent to the market? In other
words, what should determine the®liability to excise
tax - the final stage when the manufacturer intends
to send the goods in the market or the intermediate
stage at which the goods happen to stand 4t a
particular moment when they are not yet proposed to
be sent to the market by the manufacturer? This
question arises, because some step of "manufacture®
has already taken place at the intermediate stage
and the goods might then be tangible enough to ansWer
the description given in a particular item of the
excise tariff. According to Union Carbide India Case
[infra), it is not permissible for ' the Central
Government to levy excise duty at the intermediate
stage, if the shape in which the goods exist at thit
stage is one not meant for marketability. The Supreme
Court has also held that in order to attract excise
duty, the goods must be capable of sale to a consumer.
This line of decision of the Supreme Court now puts
an end to a long standing controversy and clarifies
the law,

10.04 The Union Carbide case
Thus, in Undon Catbide India Lid. v. Uiion
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of India, (1966) 24 E.L.T. 169 (5C), the company was
engaged in the manufacture of flashlights or torches,
under the brand name of Eveready. The manufacture
of these torches involves the use of aluminium bodies.
Thus, there came into existence aluminium cans at
the intermediate stage and the Department levied duty
on these cans. Taken literally, the cans fell within
some items of tariff, because they were either
“extruded sheets and sections® of aluminium or they
were "pipes and tubes®. The assessee cbjected to the
duty on the ground that these cans were never marketed
as such, and were not goods known to the market. This
contention was not accepted by the Allahabad High
Court, but was accepted on appeal by the Supreme Court.
The crucial basis of the Supreme Court's judgment
was that (i) excise duty can be levied only on goods;
(i1) the goods must be manufactured or produced;
(iii) the goods must be capable of sale to a consumer,
Combining these three requirements, the Supreme Court
held that aluminium cans arising in the process of
manufacturing flashlights could not be subjected to
excise duty, because they were not 'capable of sale
to the consumer and were not known in the market,
The rationale of the Supreme Court's emphasis on
marketability is linked with the econgmic realities
of the situation. It is well-known that excise duties
are passed on to the ultimate consumer, who bears
the burden. That is how the consumer comes in the
picture. After this judgment, it will not be possible
for the authorities to levy excise duty by a literal
reading of the mere entries in the excise tariff.
An item may fall within the excise tariff, but, if
the manufacturer who is sought to be burdened with
duty manufactures a product of which that item
repcesents only an intermediate stage, then excise
duty cannot be levied at that stage. The Supreme Court
#as not impressed by the argument that aluminium cans
in this particular case were capable of purchase by
sther manufacturers of flashlights., The crucial test
is the possibility of an intention to subject them
to purchase by the ultimate consumer.
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10.05 Existence of goods not enough

It should be mentioned that in an earlier case
also, the Supreme Court had emphasised that the mere
existence of goods in a dutiable state is not enough
for levying excise duty, if the stage is one of
intermediate character. Uiiom of India v. Akmedabad
Manufacturing and Calico Printing Co. Ltd., {1985)
21 E.L.T. 633 (SC). In that case, the goods involved
were from the art silk fabeic industry. If a fabric
contains sixty per cent or more of artificial silk,
then it will be classified as artificial silk fabric.
The final fabrics produced had 61.50% artificial silk
and were therefore liable to duty as artificial silk
fabric under excise tariff item number 22. But at
an earlier intermediate stage of production, the
fabrics were containing 54% cotton content and only
46% artificial silk. The contention of the excise
authorities was that at that stage the manufacturer
should pay excise duty on the basis of the fabrics
being cotton fabrics. This contention was not accepted
by the Supreme Court. Unless the statute provided
to the contrary, the classification of the manufactured
product should depend on the nature and character
at the final stage of production, if the intermediate
stage formed an integral part of the manufacture of
the product in question.

10.06 Impact of the judgment

The impact of these judgments of the Supreme
Court is that intermediate stages are ruled out for
the levy of excise duty. Of course, in a doubtful
case, evidence might have to be led to show that goods
at the intermediate stage were not marketable. This
is a matter to be proved by |business documents,
supported by the affidavits of those engaged in the
trade. In the Supreme Court judoment of 1986 mentioned
above, the excise department did not produce any
evidence of marketability. Once more, the Supreme
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Court has made it clear that taxing statutes have

to be construed in conjunction with and subject to

the Constitution, notwithstanding that the statutory

language may not repeat each and every ingredient

:;i the constitutional dimensions of the particular
ty.

10.07 Packing material:
Section 4(4)(d)(i), Central
Excises and Salt Act, 1944

Under section 4(4)(d)(i), Central Exciseg and
Salt Act, 1944, cost of packing which is of a durable
nature and which is “"returnablet by the buyer to the
assessee is not to be included in the assessable value
of the excisable agoods. Courts construe the word
*returnable® as requiring legal returnability. 1In
K. Radha Krishnaiah v. Collector of Central Excise,
(1987) 27 E.L.T.598 (5C), the Supreme Court held that
*returnable® packing means such packing as is
returnable by the buyer to the assessee under an

arrangement.

Actual return of the packing is not necessary.
Collector of Central Excise, Chandigath V. Rajatam
Cotn Products (Punjab) Private Ltd.[(1987) & E.L.T.
705 (CEGAT, Special Bench, New Delhi). What is
necessary is, that if the buyer chooses to return,
the packing, che seller should be bound “to accept
it and to refund the stipulated amount. Collector
of Central Excise, Chandigath v.Rajatam Cotm Products
(Pungab) Private Led., (1987) 29 E.L.T.- 705 (CEGAT,
Special Bench, New Delhi). If the cost is realisable
by the assessee, the goods are not "returnable® even
if the cost is to be paid in s5ix egual instalments.
Indian Vegttable Products Ltd., Bombay v. Collector
of Central Excise, Bombay, (1977) 29 E.L.T. 707 (CEGAT,
Special Bench, MNew Delni).

L]
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10.08 Excisable goods :
returnable packing

*neturnability* of packing under section
4(4)(1), Central Excises etc. Act is not confined
to a formal agreement for return of packing. Ajit
{EEIM Woths v. Uniom of Imdia, (1987) 31 E.L.T. 615
Bom. ).

10.09 Franchise

where a company manufactures goods under a
franchise obtained from another company to use the
brand name of another company, the former company
{franchisee) remains the manufacturer. Goa Bottling
Co. v. Union of India, (1987) 28 E.L.T. 215 (Bom.):
Kamia Boftling Co, V. Assistant Collector, Cential

10.10 Franchise and value

where a manufacturer manufactures excisable
goods as per specifications of his customer under
an agreement providing for affixation of the customer's
brand name on the manufactured goods, then the
enhancement in value of goods because of value attached
to the brand is not to be added. But the position
is different, if the manufacturer has acquired the
right to use the brand. In the former case, the price
fetched by the goods manufactured by the manufacturer
is the price without the brand name. In the latter
case, the sale price fetched by sales effected by
the (acquired) brand name in wholesale is the basis
for computation of excise duty. Sidhsons V. lion
of Imdia, (1986) 26 E.L.T. 8Bl (SC): Union of Inada
v. Cibatul, (1985) 22 E.L.T. 302 (5C); Jodint Secretlary
to Government of India v. Food Specialities, (1985)
21 EIL'TI ]1‘ tﬁ}r
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10.11 Customs invoice and royalty

If a company imports certain goods (for the
manufacture of cars), the price stated in the invoice
sent by the supplier to the importer should be accepted
by the Customs Department. If the importer also pays
lump sum royalty and running royalty towards
manufacture locally of certain products, the royalty
amount cannot be added to the price in the invoice.
Collecfor of Cudtoms v, Marufi (Hyogq Ltd., (1987)
28 E.L.T. 390.

10.12 Commercial meaning

In Asian Paints India Ltd. v. Collectox of
Centraf Excise, (1988) 2 5.C.J. 338, 341, para 7 (issue
dated Sth July, 1988), the Supreme Court has held
that the Customs, Excise and Gold (Control) Appellate
Tribunal had rightly held that “decopaint”™ was an
emulsion paint. It is well settled that commercial
meaning has to be given to the expressions in tariff
items,  where the word has not been defined. The case
arose.on Central Excise, but in sales tax law also,
the same appcoach  applies, In Inde Intewnational
Industries v. Commissiongr of Sales Tax, WUL.P.,(1981)
3 5.C.R.” 294, it was held tpat in interpreting items
in 'statutes like the.Excise Act or Sales Tax Acts,
whose primary object is to raise revenue, and, for
that purpose to-classify diverse products, articles
and substances, resort should be had mot to the
scientific and technical meaning of the terms or
expressions used, but to their popular meaning, i.e.
the meaning attached to those products, substances
and aritcles by those dealing in them. In this context,
the Canadian Exchequer Court case in King V. Plantexs
Co., (1951) C.L.R. (Ex) 122 and the U.S5. Supreme Court
decision in Two Hundtved Chests of Tea,(1824) 6 L. Ed.
128 are also cited. They emphasise that in respect
of tariff items, commercial understanding should
preferred. The .egislature does not SIppOSE  Oour
merchants to be naturalists or geologists or botanists.
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10.13 Sales tax law :
classification of goods

In regard to sales tax laws also, it has been
held that resort should be had not to the scientific
and technical meaning of the terms and expressions,
but to their popular meaning, i.e. to the meaning
attached by those dealing in them. In the absence
.of a statutory definition, the meaning in common
parlance or commercial parlance has to be adopted
and, if there is no evidence forthcoming about the
meaning of a term in common parlance, then the
dictionary meaning of the goods to be clarified will
be made use of. Ram Avtar Budhan Prasad v. A.S5.T.0.
Akola, A.I.R. 1961 S5.C. 1325; Cosmissioner of Sales
Tax, U.P. v. Jaswant Singh Charan Singh, A.I.R. 1967
5.C. 1454; 1Indo Intexmational Industries v,
Commissioner of Sales Tax, ILP.. A,I.R. 1976 5.C. 1418.

T88ustrations

(i) T™e  expression "hosiery® covers all
knitwears, such as socks, banians and mufflers. P.
Kannizooan v. State of T.N., (1986) 61 5.T.C. 25:
Jaipur Hosiery Miles v. State of Rajasthan, A.I.R.
1971 S.C. 1330+ laxm{ Stotes . S.7.0., (1981) 53
S.T.C. 244 (All.).

(i1} The expression "electrical goods" does not
cover wet storage batteries sold separately from cars.
C.5.T. vo' Dawar Bros., (1986) 61 S5.T.C. 35 (M.P.).

(iii) The expression "paper® does not include
ammonia paper, or ferro paper, used for preparing
site plans. C.5.T. v. Macmelff § Bawry Ltd., (1986)
61 S.T.C. 76 (5C).

(iv] The expression "varnish® does not include
armature coil winding oil, which is used only as an
adhesive and not for polishing. Matiamman Industries v,
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State of T.N., (1986) 61 S.T.C. 358 (Mad.).

{v)] The expression "cosmetics & toilet
requisites” includes “Roshan Sheetal Tail®, used for
treating mental weakness etc. C.5.T. v. Raj § Co.,
(19B6) 62 S.T.C. 76 (All.).

{vi) The expression "electrical goods" must
be construed as per ordinary parlance and covers
electrical furnaces used for heat treatment in
electrical and ceramic industry. Simplicity Engincers
v. C.5.T., (1985) 62 5.7.C. 267 (Pel.).

{vii) The expression *medicine and
pharmaceutical preparations® includes *catguts-
sutures®, used in surgical treatment to prevent
decay and to control haemorrhage, because “drug® as
defined includes all medicines for internal or external
use of human beings or animals in the diagnosis,
treatment or mitigation or prevention of disease.
C.5.T. v. Atlied Surgical Emporium, (1986) 63 5.T.C.
331 (all.).




CHAPTER ELEVEN
TRANSACTIONS TAXABLE

11.01 Taxable transaction (sales tax)

(1) Sales or purchases in respect of which
there is no liability to tax imposed by statute, and
on which the legislature cannot impose liability,
cannot be included in the calculation of turnover
for the purpose of assessment, and the exact sum which
the dealer is liable to pay must be ascertained,
without any reference whatever to the same.

(i1} Buk where exemptions are granted by
statute for certain goods from sales tax, the
transactions relating to them are included in the
gross turnover (subject to deductions) for calculating
sales tax. A.V. Fewmandex v. State of Kerala, (1957)
B 5.T.C. 561 (5C); Ahmed Khan § Sons v. Commercial
Tax Off{{cex, (1986) 63 5.T.C. 104 (Cal.).

11.02 Concept of sale

! By virtue of the Constitution (46th Amendment)
Act, 1982, tax on sale of goods is given a wide
connotation. Article 366 (29A) reads -

“{IGA) “"tax on the sale or purchase of goods'

Includes-
ia) 8 tax oA tha transfer, otherwise than
in pursuance of a contract, of proparty
in any goods for cash, deferred payment
or othar wvaluasble conalderatlong
(i 8 tax on the transfer of property

in poods (whether as goods or in some
other forel involved in the ssecution
of & woras contrecty

13




=“f{c)

(e

T4

& tes oa the delivery of goods
on hire purchase or any dyites
of paymsnt by Instalments;

& tim on the transfer of the right
to wse any goods fof any purpose
iwhathar or not for & specified
paricd] for cesh, deferred paymsnt
or other walusble consideration:

& tax on the supply of goods by
any wn i ncorpor ated sssociation
or body of parsofs to & el &
theraat for cath, oeferrsd paysent
ar otker valusble conslderationg

s tas on the supoly. by way of
or as part of aay service of IR
ary other manner whalsosver, of
goods, being food or any oOther
grticle for human consusptlon of
Ay dr i nk {whathex or nat
{ntoxicatingl, whare such supply
ar sarvicm ls for caih, deferred
payemat or ol Bl valusble
consideration:

and such tramster, delivery or supply of
ary goods shall be desssd to Be & sale of
those goods by the person maklng thae
transter, delivery of supply and & purchase
of those goods by the person to whom such
trapefer, delivery or supply Ls sade,”




CHAPTER TWELVE

TIME AND PLACE

12.01 Time of taxability for customs duty

(a) For customs duty, being charged on import,
it is necessary that the goods in question must be
chargeable to duty on the date of import. Uriversal
Imootts Agemey v. Chiel Controllex of Imports and
Exports, A.I.R. 1961 S5.C. 4l. This position also
governs the rate of tax, Synthetics § Chemicals Ltd.
V. S5.C. Coutinho, (1981) B E.L.T. 414 (Bom.); Ourient
;dntt M{lls Ltd. v. Wnicm of India, (1978) 2 E.L.T.
Fi.

(b) If.there is no {mit{gt chargeability of

the particular goods on the date of {mpoxt¢, by reason
of -

(i) exemption given by statute, or
(11) exemption given by notification, or
(iii) the wording of the tariff item,

then the goods would not be liable to customs duty
merely because the exemption is subsequently withdrawn.
Synthetics § Chemicals Ltd, v. 5.C. Coutimho, (1981)
8 E.L.T. 414 (Bom.); M.5. Sawhmey V. Sylvania and
Laxman,/(1975) 77 8.L.R. B8O,

(c) Customs authorities camnnot, by arbitrarily
postponing the date of clearance, levy a higher rate
of import duty which might have been imposed in the
meantime. Ads{stant Collector of Customs v. Dulex
Clock Co., A.I,R. 1972 S.C. 1747; Oxient Paper Mills
Lid. v; Union of India, (1978) 2 E.L.T. 328,
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12.02 Section 15, Customs Act

The statutory provision on the subject is
section 15, Customs Act, 1962 reading as under ;=

“15. (1) The rate of duty and tarift waluation,
it ey, sppliceble to any Leporisd goods shall
ba the rate and valustion ln force =

(s} im the case of poods enlersd for hone
consunptlion wunder sectlon 45 oA tha date
on which & Bill of eatry In respect of such
goods s pressiled uider that section:

{6} in tha cess of goods clearsd from the
warshouse whder section &3 on the dalte oo
which the goods are actually rymoved from
the warahouse)

(el in the case of any other goods, OR the dats
of payment of dutyl

provided that 1f a blll of entry has been prosented
befors that date of entry inwards of the vessal
by which the goods are leported, tha BIll of entry
shall be desmsd to have besn presented on the
date of such sntry Lrsards.

21 Tha provisloas of this section shall not
aoply to baggege of goods imported by poat."

12.03 Actual clearance date

wWhere there is no arbitrary postponement of
clearance by the customs authorities, the provisions
of section 15(1)(b), Customs Act apply s0 as to empoWer
the authorities to impose duty at the rate prevailing
on actual clearance date. Prakash Cotton MILLs Lid.
v. B, Sen, (1979) 4 E.L.T. 241 (SC).
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12.04 Entry into territorial waters

For the purpose of calculating the rate of
duty leviable on goods imported, the rate of duty
applicable to such imported goods is the rate
prevailing on the dates mentioned in section 15,
Customs Act. The date for calculating the rate of
duty is not the date when the ship carrying the goods
enters the territorial waters, but is the date in
the context of various circumstances specified in
section 15, Customs Act: Jain Shudh Vanaspati Co.
V. Ulnion of India, (1983) 3 Comp. L.J. 129 (Del.):
(1983) 14 E.L.T. 16848,




CHAPTER THIRTEEN

RATES

11.01 Rates

Rates of tax are an essential part of the
process of taxation. So far as the narrow aspect of
statutory interpretation goes, the only statutory
provision is that contained in the General Clauses
Act, 1897 to the effect that where an Act lays down
duty on goods of certain quantity to be levied at
a particular rate, duty as calculated on that rate
is leviable on goods of a different quantity. This
may sound to be obvious, but was necessary to obviate
technical objections.

13.02 Practical problems

Practical problems arise when the legislature
does not itself lay down the rate of tax, but leaves
it to be fixed by a delegate - a question discussed
in a subsequent Chapter)

13.03 Delegation regarding rates

The power to tax is a legislative function
and its essence cannot be delegated. Rajfmarain v.
Chaitman, Patna Admn., (1955) 1 S.C.R. 290. The rate
of tax may be prescribed by the legislature or may
be left to another authority, provided the policy
is laid down in the parent Act. Cotpotation of Caleutta
v. Libexty Cimema, A.I.R. 1965 S.C. 1107; Dewvi Das
v. State of Punjab, A.I.R. 1967 5.C. 1895.

1 Chepter 17, lafra
78
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13.04 Maximum rate:
fixation in parent Act

{a] The legislature may fix a maximum rate
and authorise the executive to lay down the actual
rate of tax, $ifa Ram v.State of U.P., A.I.R. 1972
5.C. 1168.

(b) Where the delegation of fixing the rate
is in favour of a local authority but the maximum
limit is not laid down in the parent Act, the
delegition is nevertheless valid, provided the dalegate
is given guidance as to exercise of the power. Devd
Das V. State of Punjab, A.I.R. 1967 S.C. 1895; Sifa
Ram v. State of U.P., A.I.R. 1972 s.c. 1168; DPethd
Municipality v, B.G.S. & . M{Zls, A.I.R. 1968 S.C.
1232, 1244, 1247, 1254; Avindex v. State of Punjab,
{1979) 1 5.C.C. 137, paragraphs 23-24.

13.05 Classes of goods

Rates to be charged in respect of different
classes of goods may be delegated, if policy is laid
down, Babu Ram v. State of Punjab, A.IL.R. 1979 s.C.
1475. 1In Cotpotation eof Caleutfs v. Liberty Cinema,
A.I.R. 1965 5.C. 1107: (1965) 2 S.C.R. 477, section
548(2), Calcutta Municipal Act, 1951 authorised the
Corporation to levy licence fee *at such rate as may
from time to time be fixed by the Corporation®. The
majority of the Supreme Court held it to be licence
fee and also upheld the delegation on the ground that
needs of the taxing body for carrying out its functions
under the statute for which alcne the taxing power
was conferred on it, afforded sufficient guidance.
The case of Delhi Municipality v. Binla Cotton 35pq.
§ Wug. M{tfs, A.I.R. 1968 S5.C. 1232 spells out some
of the needed safequards.
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13.06 Selection of qoods
A provision in a Municipal Act -

(a) imposing octrol on certain goods,
and

(bl giving power to impose it on other
articles,

is valid as conditional legislation. Banoalote
W.C. § S. M{lls v. Corporation of Bangalore,
A.I.R. 1962 5.C. 1263, 1266.

™



CHAPTER FOURTEEN
EXEMPTIONS

14.01 Operation

An exemption from tax is operative, even if
the tariff entry in the notification is not accurate
{i.e. not applicable to the goods exempted). Jain
Engimeering Co. V. Collector of Customs, (1987) 14
E.C.C. 141 (SC).

14.02 Exemption and import regqulations

Exemption cannot be taken away by provisions
in project import regulations. T.N. Newspapets Ve
Appraiser, (1987) 15 E.C.C. 6 (Mad.).

14.03 Excise duty

Excise duty can be levied only on *manufacture®,
i.e., on A process which results 1in the production
of "goods”. Laying of pipes is not “"manufacture®.
hion of India v. D.C.M., (1363) Suppl. 1 5.C.R. 580.

14.04 Tax exemptions by notification

The Calcutta High Court in IL.T.C. India V.
weion of India, (1988) 25 Ind, Jud. Rep. (Cal.) 1739,
has held that a cax exemption notification has to
be construed strictly and all its ingredients properly
satisfied, before the exemption can be claimed.
Ccitizens cannot claim the benefit of arbiguity in
the exemption notification. It may be mentioned that
this principle has been laid down by the Supreme Court
in some cases. C.1.T. V. Ramkui{shna Deo, A.I.R. 1959
§.C. 239, 241, 241; Atkot Municipality v. Manilal
Manekj{, A.I.R. 1967 s.C. 1201, 1204; Commissdontt

8l
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of Wealth Tax v. Officer in charge, Courf of Wards,
A.I.R. 1977 5.C. 113, 117.

A notification which exempts from customs duty
*internal combustion piston engines and parts thereof®
has the effect of exempting not merely all parts,
but also one or more parts. This is s0, even if the
description in the tariff does not make a reference
to parts. General Engimeerdng Co. v. Collector of
Castoms, Bombay, (1987) 32 E.L.T. 1 (SC).

14.05 Exemptions by incorporation

Goods exempt by an entry in the relevant
achedule, or exempt by notification, have come up
for judicial interpretation. Where a commodity is
exempted from sales tax by reference to its definition
in another statute, only the definition in the other
statute applies. Thus, the Kerala Sales Tax Act, Ird
Schedule, entry No. 5 exempted sugar from tax. Sugar
was defined by incorporation, {.e. by referring to
the Central Excise & Salt Act, 1944, First Schedule,
entry No. 1. It was held that "sugar® included imported
sugar. Stafe Trading Cotrporation V. Asslstant
Commissioner, (1986) 61 5.7.C. 190 (Ker.). Hence,
it was ‘exempt from sales tax.

14.06 Scope of exemption =
The Delhi Sales Tax Act, 3rd Smﬂ.lh.muf
17 (exempted goods) reads ag under:- .

“agricultural isplessnts inaluding chatt cutters

and Persisn whesls or part thersct and elestric

sotors including monchleck pusp sets of 3 to 7.9

H.P,* . . =

The question arose whether all electric motors
are exempt or only those upto 7.5 H.P. The High Court -
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held that only the latter are exempt, because the
exemption was intended for motors used in agriculture.
Commissioner of Sales Tax V. Siemens India Ltd., (1986)
61 S.T.C. 194 (Del.).




CHAPTER FIFTEEN

REFUND AND DRAWBACK

15.01 Mistake of law

Some areas of litigation against the Government
in India have been unnecessarily rendered obscure
by misconceptions, errors and wWrong approaches on
bagic legal principles. The most notable example is
the law relating to recovery of taxes levied illegally.
Initially, it used to be taken for granted that money
paid under mistake of law cannot be recovered, and
therefore money paid under mistake of law a4 fax also
remains irrecoverable, as a branch of the general
principle relating to mistake of law.

15.02 Doctrines in contracts and in
constitutional law

The doctrine that mistake of law gives no cause
of action was evolved in the realm of the law of
contracts and seems to have owWwed its origin to the
so-called "presumption® that every citizen knows the
law, and that if something is done in ignorance of
law, it can neither be pleaded as a ground for excuse
from criminal liability (for an act which is otherwise
punishable), nor can it be made the basis of claim
in civil proceedings. Added tuv this was the common
law rule that the Crown (or the State) could not be
sued. This rule of English constitutional law somehow
camé to be imported in India, so that it came to be
doubted whether a citizen can legally seek refund
of a tax purporting to be levied under the authority
of law, but really going beyond what the law has
authorised the State to levy.

B4
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15.03 Statutory clauses ousting
judicial review

A further complication was introduced by the
fact that in most taxing enactments, the legislative
practice has been to insert “"protection clauses® or
*privative® clauses ousting the jurisdiction of courts.
Leaving aside narrowly drawn provisions imposing time
limits for the recovery of claims, these "ouster"
clauses take one of the following three forms:

(i) Bar of suit - The statute may provide
as undeg:-

*wo sult, prosscutlon or other |egal procesding
shall lis for soything In good falth done or
intended to be done under this Ast.”

This is now a formula almost invariably used
in Central Acts. The object of a provision in this
form is to override the right of suit conferred (or
at least recognised) by section 9 of the Code of Civil
Procedure, 1908.

(ii) sSometimes, the ouster clause (i.e. the
clause ousting the jurisdiction of civil courts) makes
the decision of a specified statutory tribunal or
other body "final®". The most well known example is
section 7 of the Central Excises and Salt Act, 1944
which reads as under:-

*Every order passed In appeal under this section
shall, wubject to the powsr of revislon coAlerred
by section 38, be final.”

The principal object of a provision in this
form is to bar further appeal or revision. But it
may raise the question whether a civil suit Gto
challenge the decision in question is also barred.

{{1ii) Finally, the statutory ouster clause
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may be in the following manner:-

Mo proer magds or desaad to have Deen made under
this &ct shall be called in question In any court,.”

The great question that arises is this: do
these clauses of this nature bar Jjudicial review
totally, and if not, what is the "residue® of reviewing
power which the courts still possess, either in their
ordinary capacity or when exerciging writ jurisdiction?
The position in this regard is nebulous.

15.04 The confusing picture

Confusion on the subject of recovery of taxes
levied illegally has arisen because of misconceptions
derived from more than one source, namely, -

(i) the law of contracts (or law of
restitution) and its rule relating to
mistake of law:

(1i) constitutional law relating to sovereign
immunity for illegal acts in national
law;

(1ii) statutory ouster clauses.

15.05 Constitutional right:
law and jurisdiction

For some time, the anomalous rules mentioned
above continued to dominate Indian judicial approach.
Similarly, the unsatisfactory statutory “ouster®
clauses mentioned above also used to be regarded as
sacrosanct. The position has undergone one important
modification during the last few years. As the scope
of judicial review came to be enlarged, doubts came
to be felt regarding the vitality of statutory ouster
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clauses, as also regarding the constitutional
validity of common law rules against seeking
refund of "illegal® taxes. The right to seek
redress against an illegal tax is not
directly given the status of a fundamental
right, as such, in the Constitution. The
right to property is also no longer a
fundamental "right. But the Constitution does
give protection against {llegal taxes by
a specific provision in article 265. Besides
this, article 300A (newly inserted) provides
that a person shall not be deprived of
property, save by the authority of law. The
full significance of these articles has not
yet come to be unfolded. It is often seen
that Jlawyers challenging illegal levy,
assessment or realisation of taxes of various
kinds, submit before the court heavily loaded
citations of case law as to whether there
is an "error of law" or “error of
jurisdiction®. The former (according to the
earlier wview) was not a ground of judicial
review unless the error was “apparent on
the face of the record". The latter (error
of jurisdiction) has always been regarded
as & proper ground of judicial review. Even
this distinction lost much of its importance
after the well known pronouncement of the
House of Lords in Andsmindic Lfd. v. Foredgn
Compendation Commidsdion, (1969) 2 W.L.R.
163, According to Lord Diplock, this decisiorn
"renders obsolete the technical distinction
between eL[rors of law which go to
jurisdiction and errors of law which do not®.
[Lord Diplock, “"Administrative Law Judicial
Review Reviewed" (1974) 33 Cambridge Law
Journal 233, 234). How far the English ruling
has been followed in India is a matter into
which one need not go. 50 far asg taxation
goes, the scope for Jjudicial review of 2
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tax illegally "levied® is clear and beyond Joubt,
in the light of article 265 of the Constitution.

15.06 The citizen, the assesses and
the State.

A specific question which has recently been
occupying the attention of courts in India is this.
1f =

(a) a person has paid a certain amount &s
tax to the State, but

(b) it is later discovered that the tax was |
not payable in law, and

{c) that person claims refund from the State,

(d) can the State contend that it will not
refund the tax because the person to whom
it would be refunded will keep it instead
of passing on the benefit of refund to
the citizen (from whom it may have been
collected)?

The controversy has been created because a
shade of view has gathered ground, that if the person
vho paid the tax to the State is given refund in such §
circumstances, then he would get “unjust enrichment®.
Some misconception is also created by the Supreme
Court judgment in State of M.P. wv. Vyankatlal, A.I.R.
1985 s5.C. 901. 3

15.07 The basic principle regacrding 2
third person's right.

The matter needs to be examined, first, on
basic principles and secondly, in the light of an
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important judgment of the Bombay High Court on the
subject, namely R, Patthasatthy, Asst. Collector of
Central Excise V. Dipsi{ Chemicals Private Ltd., (1987)
12 Reports (Bom.) 508, judgment dated 15 September,
1987. On principle, if the State has illegally levied
a tax, it is bound to refund it to the party from whom
the amount of tax had been collected. It cannot take
the plea that the person to whom the tax is to be
refunded under the eventual decree will not pass on the
benefit. As a matter of general law, in a litigation
between A and B, the position of a third party cannot
be pleaded as the bagis of a defence., It is on.this
principle that a person who has trespassed over any
premises cannot plead the title of a third person
{jus textii]. Similarly, a person who has taken goods
on hire from another cannot refuse to deliver them
back to the latter by taking the plea that the goods
belong to a third person. The person so0 refusing would
be quilty of the tort of "conversion".

15.08 Procedural Law

As a matter of procedural law also, it may
be stated that the court is concerned primarily with
the parties before it. The range of controversy before
a8 court is strictly limited to the rights and
liabilities of the parties before it. The whole law
of procedure is structured on this basic premise,
Important topics of the law of civil procedure, such
as the framing of issues, the binding effect of
Judgments, the law of ae4 judicata and the persons
dgainst whom executability of the decree can be
claimed - all have their scope and operation regulated
by two basic principles:

(1) The court is exclusively concerned with

1 Sew para 15.00 infra
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the parties before it, because it sits only
to determine the Li{4 presented to it.

({i) The case of a party before the court must
rise or fall according to the merits of
that party's claim.

15.09 The Bombay case

In the Bombay case of R. Patthasarathy v. Dipsd >
Chemicals Private Ltd,, (1987) 12 Reports (Bom.) 3508,
the proposition was re-iterated that where excise
duty is demanded and paid on & mistaken view of the,
las and the plaintiff claims refund from the State,
the State cannot take the plea that if the amount
was ordered to be paid to the plaintiffs, then the
plaintiffs would be “unjustly enriched®, because
(according to the State) the plaintiffs themselves
had collected the amount which had been paid to the
Excise Department and if the amount was ordered to
be repaid to the plaintiffs, the plaintiffs would
retain the same without there being any obligation
cn them to refund the same to the persons who had
originally paid the amount. The High Court of Bombay,
in a very learned and convincing judgment pronounced
by Mr. Justice R. A. Jehagirdar, rejected the
contention. The High Court (in a Division Bench ruling)
noted that the la’ on the subject had been reviewed
by one of the members of the Bench in an earlier
judgment. Pawle Products Led, v. Undon of India, 21st
July, 1986, (1987) 30 E.L.T. 180 (Jshagirdar, J.).
The earlier Single Judge ruling had held that the °
amount by way of excise duty which is collected without
the authority of law, must be refunded to the person
from whom the same is collected. The doctrine of unjust
encichment cinnot be put up as a defence to a claim’
made on behalf of =~ citizen or company, against
the State, which has collected the tax without the
authority of la’. The Single Judge had also held that
the Supreme Court dudgment in State of M.P. V.
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Vyankatlal, A.I.R. 1985 5.C. 901, had not reviewed
the theory of unjust enrichment. The same view had
been taken in a subseguent Division Bench ruling
of the Bombay High Court [Rapidutr (Indiz) Ltd. w.
Uhion of Indiaz, decided on 16th October, 1986, (1987)
2] E.L.T. 222 (Bom.) (D.B.)] and also in another
Division Bench ruling ([S5.5. Mitanda Led. v. Union
0f India, decided cn 27th August, 1987 (Bharucha &
Tipnis, J3.)].

In the latest Bombay judgment of R,Parthasarathy
V. Pipa{ Chemicals, Mr. Justice Jshagirdar pointed
cut that the Supreme Court judgment in D. Cawasfd
§ Co. v. State of Mysore, A.I.R. 1975 5.C. 813 also
did not lay down & contrary law and this had been
held in Maharashtra Vegetables Products v. Uniom of
India, judgment dated 20/21st June, 1980 (1981) E.L.T.
468,

The judgment of Mr. Justice Jshagirdar contains
the following useful exposition of the law:-

"It may not be ocut of place to Briefly mention
the principle on which the eEourts great relisf
to the persons from whom tases have besn recoversd
by the State without the suthority of lew. The
State cennct levy any tax without the suthority
of lew, When, however, the State or the cepartments
of the State, mese & cemsnd upon & manufacturer,
#shing the latter to pay escise duty of & particulsr
product and at & particulsr rate, the latter has
twc options. If b ooes not agres with the demand,
he can challenge the sease by sdopting spprooriste
procesdings. IF, howsver, he has no dispute in
the light of the lew understood by him about the
raturs and sxtent of the demsnc msde on him, he
complies with the demand. If it is later discoversd
that thers was & mistske of lew in the demand and
the payment of the cuty. thes naturally he
is entitled to esk the person who has collected
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"the duty without the suthority of 1w to refund
the sams, In fuch & cass, one cannct see how the
person of the suthority which has collected the
duty without the suthority of law can contend that
the smount will mot be refunded to the person from
whom the sass b8 collected. It ds mol a3 if that
tha person who has collectesd from his customers
and pald It to the State has cone so willingly.
He has paid the suwount of sxcise duty to the itate
snd has dons 5o willingly. He has pald the mmcan t
of _escise duty to the State beceyse he 18 under

£ L) It ke refuses, penal
conseguences would follow, it is. therefore.
wnintelligible =s to hov the State can contend
that though it has collected the duty illegally
or without the suthority of lew, It will not refund
the sams to the person from whom Lt has collected
and who has pald under the compulsion of low, on
the ground that the smount, if refunded, will be
ratained by that person,”

15.10 Section 72, Contract Act

In the above dicta of the Bombay High Court,
it has been particularly emphasised that money paid
as tax is money paid under compulsion. This emphasis
was very relevant, because it had been argued before
the High Court (on behalf of the State) that the
in question had not been paid by the company "under
protest® and wWas a voluntary payment, outside the
scope of section 72, Indian Contract Act. Sectior
72 reads as under:-

=77, A persom to whom money has been pald,
or anything celivered by mistake or under cosrcion,
sust repay or retern Lt.°

As the High Court pointed out, however, the
amount is paid under compulsion of law and is
therefore recoverable, assuming that the tax had been
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levied or collected illegally.

15.11 UOnjust enrichment

Refund thus cannot be withheld merely on the
ground that the assessee, who has collected the tax
from consumers, would be “unjustly enriched" if the
tax illegally levied is refunded to him. Arphy
Incoxporated v. Union of India, (1987) 31 E.L.T. 627
(Bom.). Of course, statutory provisions can provide
to the contrary.

15.12 Drawback: eliqibility

"Drawback® &arises when imported goods are re—
exported. For claiming duty drawback on exported goods,
export is enough. It is not necessary that the goods
must have reached the destination. Colour Chem 2£d.
v. Collector of Customs, Bembay, (1986) 25 E.L.T.
402 (CEGAT Tribunal, West Regional Bench, Bombay).
In the aboe case, the goods were, in fact, loaded
on the ship and the ship left for the destination.
At the destination, the goods were not landed,
presumably because they were Jlost or misplaced. But
the goods were not brought back to India. It was held
that neither section 75, Customs Act, 1962 nor the
duty drawback rules specifically require that the
goods should have reached the foreign destination.
The exporter is not bound to prove offloading at a
foreign port.

15.13 Limitation

In Salomath Tea Co. Ltd. v. Superdinlendent of
(judgment dated 18 December, 1987, delivered by
Sabyasachi Mukharji and 5. Ranganathan, JJ.), the
Supreme Court dealt with limitation for recovery of

—— "
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illegal t&x. Re-iterating the view taker. earlier in
Shiv Shankar Daf M{lls v. State of Hawyama, (1980)
1 S.C.R. 1170, Sabyasachi Mukherji, J. took the view
that there was nu law of limitation for public bodiw.
sued for returning a tax recovered wrongly. “....
«ss it appears to us that this was a tax realised
in breach of the section, the refund being of the
money realised without the authority of law., The
realisation is bad and there is a concomitant duty
to refund the realisation as a corollary of the
constitutional (mhibition that should be respected
unless it causes injustice or loss in any specific
case of violates any specific provision of 1aW.® The
other Judge Mr. Justice S. Ranganathan did not 9o
into the cuestion of limitation as a defence to writ
petitions since, in the present case, even on the
basis of article 113 read with section 23, Limitation
Act, 1961, the suit was within time, having been filed
within 3 years of the date on which plaintiff came
to know of the illegality of the tax.




CHAPTER SIXTEEN
DOUBLE TAXATION

16.01 Interpretation

The subject of double taxation presents
interesting problems of interpretation. There is no
constitutional bar acainst double taxation. The fact
that the same commodity comes to be taxed twice is
no conclusive objection to the legality of taxation.
But, as a matter of presumption, courts act on the
principle that the legislature does not intend such
double taxation. Clear words can of course, displace
this presumption.

16.02 Double taxation: sales tax

AS regards sales tax, once a particular
turnover in the hands of an agent has been subjected
to tax, it is not possible to levy tax on the same
turnover in the hands of the principal. State of
Madras v. Pothutrd Svinivasulu Chetly, (1954) 5 5.T.C.
202.
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CHAPTER SEVENTEEM
DELEGATED POWERS

17.01 Taxation and subordinate legislation

(1) Ho tax can be levied by statutory
instrument  unless the parent Act authorises its
imposition. Gopal Naradin v. State of U.P., A.IL.R.
1964 5.C. 370, 376.

{2) A Municipal rule, regulation or, bye law
cannot transgress the limitations imposed on the State
legislature.  Jothd, Timber Jart v. Calieut
Municipality, A.1.R. 1970 5.C. 265.

(3) Procedurally also, the subordinate
legislation must conform to the parent Act. Jothd,
Timbex Maxt v. Calicuf Munici{pality, A.I.R. 1370 S.C.
265.

(4) Subordinate authority cannot add to the
list of taxable commodities. Jothd Timber Maxt V.
Calicut Mumicipality, A.I1.R. 1970 S.C. 265, 266.

(5] sanction of the specified authority (if
s0 required by the parent Act) should be cbtained
before making subordinate legislation. Ghulam v. State
of Rajasthan,A.1.R. 1961 5.C. 379, 384.

(6) Retrospective effect cannot be given
without specific authority. I.T.0. v.Pomtoost, A.I1.R.
1970 §.C. 385, 388.

[(7) Charoes for “service®™ authorised by the
parent Act should not be used as authorising taxation.
Paymond v. Plymouth City Council, (1976) A.C. 609.
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17.02 Delegation: validity

Essential legislative function cannot De
delecated, Khambhalia Munici{pality v. Gujarat Sfate,
A.1.R. 1967 S.C. 1048; Hanvakchand v. mion of India,
A.I.R. 1970 5.C. 1453. Taxation is a legislative
function. Rajmatain v. Chaitman, Patma Adma,, (1933)
1 S5.C.R. 290. Power to make exemptions cannot be
delegated without proper ocuidelines. [Duatka Prasad
v.State of WP., A.I.R. 1954 5.C. 224.

17.03 Rate
The Legislature must -

{a) prescribe the rate, or

(b) lay down policy for the fixation of rate
of tax.

Corporation of Caleutta v. Libeaty Cinema, A.I.R.
1965 S.C. 1107; Pevd Das v, State of Pumgab, A.1.R.
1567 5.C. 1895,

17.04 Elasticity

{a) The Legislature may fix the maximum rate
and authorise the executive to impose tax within the
max i mum.

{b) 1f the parent Act does not f£ix the
maximum, it pust give guidance or lay down the policy
|Avinder v. State of Punfab, (1979) 1 s.C.C. 137,
paragraghs 23-24; J.R.G. M{lls Assa, v. hion of
India, A.1.R. 1970 S.C. 1589, 1594] or so frame the
statute that the delegate fixes the rate With
Government approval or after consulting the local
inhabitants. pPelh{ Mum. V. B.C.5. § . M{lls, A.I.R.
1968 5.C. 1232, 1247.
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17.05 Details

Details of taxing legislation can be delegated,
such as persons or commodities or transactions to
be taxed or rates for different classes of goods.
W.l. Theatres v. Municipal Coxpovatiom, A.I.R. 1959
5.C. 586* Hira Laly, State of U.P., A.I.R. 1973 S5.C.
1034; Babu Ram v. State of Punjab, A.I.R. 1979 s.C.
1475.
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CHAPTER EIGHTEEN
MISCELLANEOUS

18.01 Public Sector Corporations

Public sector corporations are nokt 1L
from taxation. They are not “State® for the purpose
of article 2689 of the Constitution. Andhta Pradesh
State Rpad Transporf Corpotation v. L1.T.0., (1964)
52 I1.T.R. 524 (S5C). American view to the contrary
- Mark Giaves John v. People of the State of New Youk,
{1939) B3 Law Ed. 927 - has not been followed in
India.

18.02 Excise licence whether property

A Central excise licence is a *property”
within article 3J00A of the Constitution. Even if it
is a personal licence (section 52, Easement Act)
the licensee cannot be deprived of it without notice.
Amendment of the licence on the ground of alleged
formation of partnership without nutice is illegal.
*It is no consolation to say that neither the Act
nor the rules provide for notice. It is not a mere
matter of form, but sibstance, 1in relation toc the
deprivation of property or privilege.” K. Atumugasoamy

v. Supdt. Central Excise, Sivakasi, (1986) 26 E.L.T.
518 [Mad.).

18.01 Legal fictions in taxation laws

The word “deemed® is often used to create
legal fictions, though it may be used for other
purposes also (e.q. to include what is uncertain or
to give an artificial construction). Consolidated

99
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Coffee Ltd. v. Coffee Board, A.I.R. 1980 S5.C. 1468.
Legal fictions are, in general, to be limited to the
purposes in view., Bengal Immunify Co. v. State of
Bihat, A.I.R. 1955 5.C. 661, The principle has been
applied in taxation enactments also. See the
undermentioned capes:-

(1) c.1.T. v. Bombay Taust Corporatlion, A.1.R.
1930 P.C. 54,

(2) Radhak{ssen v. Dutrga Prasad, A.1.R. 1940 P.C.
167.

(3] AT.T.0. v. Alfred, A.I.R. 1962 5.C. 661.
(4) 1.T. Coemissioner V. Amatchand, A.I.R. 1963

5.C. 1448.

{5) C.1.T. v. James Andexson, A.I.R. 194 S.C.
1761.

(6) C.T1.T. Madras v. FExpress Newspapers Lid.,

Madras, A.I.R. 1965 S.C. 33.

(7) Cambay Electric Supply Industrial Co. V.
C.1.T. Gujaxal, A.I.R. 1978 5.C. 1099.

18.04 Meaning of words

The word "plant® is not confined to things
which perform mechanical operations or process: The
word covers all basic tools of trade. Sedentific
Engintering House v. C.I1.T., (1986) 157 I.T.R. B6,
9 (SC). The assessee had paid a sum of money.to a
foreign collaborator for certain “documants®
{marufacturing drawings, designs, charts etc.). The
agsessee claimed depreciation for the came, on the
ground that the documentation so acquired was “"plant®.
The Income Tax Department treated it as capital
expenditure for acquiring technical know-how. BUt
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the Supreme Court accepted the contention of the
assessee. Its reasoning was as under:-

“Plent would inclede shy artlicle or object,
fimed or moveble, live or odesd, wsed by a
Buslnessnan for carfrying on his busieess and (it
iz not recessarily conflmed to am spparatus which
Is wsed for mechanical operations oOr processes
of is eeployed In  eechanlcal o Incuwstrial
busimess. [n order to gualify as plant. the article
must have some oegres of dursbilliy.”

18.05 Import licence and customs authority

In Shivshankax rihttﬂ.f V. nion ﬂi [ﬂd't-ﬂ-
(1987) 28 E.L.T. 342 (Bom.), the Bombay High Court
has held that customs authorities are not empowered
to investigate into the correctness or otherwise of
an import licence given by the import export
authoricies. 3

18.06 Modes of recovery

Resort to more than one mode of recovery of
tax, simultanecusly with another mode, (tax arrears
being huge) is not illecal. MeDowll § Co. v. Aast.
Commissioner, Sales Tax, (1986) 62 S.T.C. 164 (Mad.).

18.07 Attachable property

. Section 60, Code of Civil Procedure (certain
property exempt from attachment) ‘'does not apply to
recovery of tax, unless the relevant statute so
provides. Hence, a residential house (exempt from
attachment under section 60 as amended in Haryana)
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can be attached for the recovery of sales tax. Katfat
Kaut v. State of Hawana, (1986) €1 S.7.C. 295 (P&H).

18.08 Burden of proof

Where sales tax proceedings are re-opened for
re-assessment, the burden of proof lies on the
Depar tment. Gramin Bhalla UWlyeq Samgh V. C.S5.T.,

(1986) 63 S.T.C. 465, .
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