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PREFACE

Legislative drafting is a highly specialised job. The equipment
necessary for its performance includes awareness of constitutional
parameters set around the legislative activity, a clear grasp afl the
legislative intent, expertise in the use of philological tools for precise
effects and in the rules evolved to interpret them, and eye of & sage
to forecast the probable situations, amongst others. Evenif the expertise
is @ notch below perfection it cancause unmitigated misery to the large
affected population, who may have lo run from court to court to
get the mischief of the legislation spelled out.

And yet no law school imparts any training for the job.

in most of the States the judicial officers are required to perform
this task in the legislative departments. The Institute therefore took
upon itself the function of providing Lraining in legislative drafting.
The first such programme was conducted in the month of January-
February, 1988. Though the primary strateqy consisted of actual exercise
in drafting and discussion, yet the Institute also had the privilege
of having distinguished jurists and expert craftsmen addressing the
participants.

This volume contains the lectures delivered in the programime.

The first part has the speeches delivered at the time of the inaugu-
ration of the programime.

The second part contains the lectures on the constitutional topics.

Part three is s collection of lectures on various aspects of legislative
drafting.

It shall be an immensely useful resource book on the legislative
drafting.

The effort of Sri Pratyush Kumar, Assistant Director in charge
of publications, in bringing out the book is commendable.

Lusckhow K. Mathur
: Director
December, 1989 Institute of Judicial

Training & Research,U.P.
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WELCOME SPEECH BY MR JUSTICE K.N. GOYAL (RETD.)
HONY. DIRECTOR, OTRUP, AT THE INAUGURAL
FUNCTION ON JANUARY 2, 1928

My Lord the Chie! Justice, other Hon'ble Judges, Mr Peri Sastri,
and Iriends,

It is my proud privilege to welcome you to this inaugural function
on behall ol the Institute of Judicial Training and Research, U.P.
| am extremely grateful to the Hon'ble Chief Justice Mr Amitav
Banerji for the trouble he has kindly taken to be here in our midst
today. His blessings and patronage and the willing co-operation of
other brother judges have always been available to this Institute for
which we are very grateful.

On my own behalf and on behallf of the members of the faculty
and the trainees | must express my deep gratitude to Mr R.V.S. Peri
Sastri who has kindly consented to inaugurate this training course.
My own happy association with Mr Peri 5astri goes back to over 10
years. Prior to his elevation to the present post he held the post
of Secretary, Legislative Department in the Government of India
for over 10 years with great distinction. He is recognised as the ace
draftsman of our country and a constitutional expert. Indeed he has
been associated with the drafting of most of the Constitution Amend-
ment Bills, and also of numerous intricate Finance Bills, apart from
other important legislative measures. Very clten he has had to produce
complicated drafts within a matter of hours and.yet to the complete
satisfaction of everybody.

It was in the fitness of things that he has risen to the post of
Chief Election Commissioner. This post, because of the requirement
of independence and impartiality of a high order expected from its
holder, has been held in the past as well by men of law : Mr K.K.
Sundaram, Mr S.P. Sen Verma, Dr. Magendra Singh, the last of whom
has risen to the post of President of the International Court of Justice.
Mr Peri Sastri's association with this course will be a source of inspi-
ration and encouragement to the trainces and to members of the
faculty.

S0 far as | am aware this is the first course of its kund in our
country. We will be having guest lectures by sitting and retired judges
of the Supreme Court and our own and other High Courts on selected
topics of Constitutional Law. There will also be lectures on construction
of statutes and on principles of legislative drafting. Our special emphasis
will be on practical exercises, and group discussions on dralts. The
trainees will also be doing their home work and preparing dralts in
syndicates of four or five officers each, and for that purpose and
also for study in.the library we will be leaving the entire post-lunch
period free for them. The Law Secretary S5ei 5.N. Sahal and Dr. Moti
Babuy, who are both wveterans in Legislative Drafting, and other senior
officers of the Legislative Department of L.P. as well as other States
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are giving us their fullest co-operation in this venture and we are
particularly gratelul to them. We will also be acquainting the trainees
with the technique and problems of bilingual drafting.

As per the suggestion of the Hon'ble Chief Justice expressed on
the last occasion we have also invited olficers from other States
for this training programme. | cordially welcome the trainees who
have come here from Madhya Pradesh, Bihar, Himachal Pradesh- and
even as far as Assam, Mizoram, Manipur and Tripura and from Central
Government. We hope they will enjoy their stay here besides profiting
from the course. We are having a one-week recess in between for
enabling them as well as our own officers to go round the State and
get acquainted with its cultural heritage and its flora and fauna.

The task of the Legislative Draftsman in India is far more difficult
than the task of his counterpart in Britain who is subject to anunwritten
unitary Constitution. In our country the legislative power is distributed
between the Union and the States, and the draftsman in a State has
to be even more circumspect than the draftsman at the Centre, the
Centre's powers being superior to those of the States and the Centre
having residuary powers as well, Moreover the draltsmen here have
to take into account Part Il of the Constitution relating to fundamental
rights and Part IV relating to directive principles of 5tate policy besldes
other constitutional restrictions like those contained in Articles 2635,
300A and 301 to 306,

The work of any legal adviser to the Government, the more 0
that of the legislatife draftsman, is unenviable. A judge in a court
is assisted by two opposing counsel who are expected to place before
him all the statute law and case law bearing on the subject. The judge
can then protect himsell by recording in his judgment that no ather
point was urged or pressed before him. No such alibi is avallable to
a legal cificer sitting in the Secretariat. It is for him to find out
all the relevant Acts, rules notifications, and also judicial rulings
bearing on the matter before him. He does not always get sufficient
assistance from the administrative department to which he is entitled,
He often has to do the spade work which is properly the function
of the initiating department. He must also anticipate future situations
in which the law may come to operate. He has also 1o anticipate
the possible loopholes that persons who lind the law inconvenient
will try to find out. He has also to saleguard against abuse of law
by the minions of the 5tate. He must also show an awareness of the
social and economic issues, the difficulties of the common man, the
requirements of the administration. He must have a lively social
conscience. The law he makes must not only be reasonable, fair and
just, but should also appear to be so. His language must be clear,
simple, unambiguous. In spite of all precautions he often finds to
his mortification that the intention behind the lbw s frustrated by
some short-coming or inexactitude which has escaped his attention.
He is often lampooned in courts, and his draft is ridiculed. A satire
has thus said :
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I'am the Parliamentary Draltsman,

| compose the country's laws,
And of half the litigation

I'm undoubtedly the cause. .
| employ a kind of English

Which is hard to understand: s
Though the purists do not like it,

All the lawyers think it's grand.

The criticism of the draftsman is sometimes uncharitable. The draltsman
has to develop a thick skin in that regard. He can take some comfiort
in the fact that others far superior 1o him have also not been spared.

There have been great names in legislative drafting. Lord Thring,
Lord Macaulay, Sir James Fitzjames Stephen, Sir Maurice Gwyer
{who had dralted the Government of India Act 1933 before being
sent out to India to head the Federal Court), Sir B.N. Rau, Dr.
Ambedkar, who gave us the Constitution and also the Hindu Code.

We have started soine research projects with the help of Sri .M.
Bakshi, retired Member-Secretary of the Law Commission of India
and Dr. Moti Babu., We are thinking of involving younger judicial otficers
and junior advocates also in our research projects, but plans in that
direction are yet to be worked out. We will also be having refresher
courses for senior Munsif Magistrajes and senior Civil Judges: the
matter Is under consideration of the Hon'ble High Court. As part
of a continuing training programme’ we have also planned to send
useful reading material from time to ume to all the judicial ollicers
of the State. We are also thinking ol organiing workshops on subjects
like environment laws and consumer protection laws. It is also proposed
to develop expertise in the use of compulers in our court work. We
have got two of our officers trained In computer programming. Much
preparation, is however, still required before anything concreie can
emerge.

1 will not like to stand any longer between you and the principal
FuEsts,

| thank you again for gracing this occasion by your presence.
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INAUGURAL SPEECH OF MR R.Y.%. PERI SASTRI,
CHIEF ELECTION COMMISSIONER ON JANUARY 2, 1952

Hon'ble Chief Juitice, Hon'ble Semwor Judge Sri U.C. Srivastavaijl,
my esteemed friend Hon'ble Mr  Justice MMN.Goyal, my esteerrad
friend Mr. 5.N.'Sahais

| use the words "esteemed friends” because we have known them
over a long period of time and we worked together. !

Belore | exercise the privilege of inavgurating this training course
in dralting, it i3 my cduty to do two things, to perform two duties.
In the first place, | have to thank Hon'bie Mr Justice Goval, the
Director of the Institute, in all humility, and in the name of Almighty,
for the homour which he has chosen to confer on me, in the second
place, | have to discharpge my duty, taking advantage of the audience
present here, to the fellow members ol the Legislative Dralting
profession.

When | say that | have to perform my duty of thanking Hon'ble
Mr Justice Goyal in all humllity, there Is a history behind 1. As
Justice Goyal mentioned te you, we have known each other for nearly
two decades. P'ut we came to kmow each other through a masterpiece
in legislative drafting produced by Mr Goyal. A State Bill from Uttar
Pradesh came to the Central Legislative Department for clearance
for subnission to the President for assent, | felt s impressed, in
fact | should not say it in his presence, —it amply showed even at
that time that he hagd all the qualities of a good drattsman which
he has mertioned in the course of his address. | was so impressed
that,- | was also a junior officer at that time,- | started making
enguiries a3 to who the author of that bill was, and | approached
one of my contemporaries in college, one Mr O.P. Fana, who was
later on elevated 1o the berch here in Allahabad High Court just
for & short while, and from him | discovered that it was Al Gaoyal,
and | seized the earliest opportunity 1o establish contact with him.
From that time onwards we have been meeting, discussing, sharing
our dilliculties from time to ume and it was my ambition to confer
on him the privilege which he has conferred on me today. As Secretary,
Legislative Department, | felt strongly the need for cstablishing a
Legisiative Drafting and Research Institute. | undertook a lot of
preparatory work. In 1973, in collaboration with Commonwealth Fund
for Technical Co-operation we organised & course in legislative dralting
in New Delhl. Thereafter, | got In touch with the Law Secretaries
of the different States and started a file by requesting one of the
Law Secretaries to write to me. Otherwise nothing moves. So, the
Gujarat Law Secretary, Mr. Sathwani wrote to me a letter suggesting
that the question of setting up an institute should be taken up. | circulated
that letter to the various State Law Secretaries and | am happy 1o
say that all the State Governments concurred ln the proposal. Thereafter,
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| placed that proposal belore the Law Ministery' Conference, got
the . approval of the Law Ministers and proceeded to take further
action and even prepared a blue-print for the purpose. Well, | had
to leave for taking up the present assignment. | could not complete
the job. My s cessor, Mr. Ramiah has got the approval for the projerct
now.5 | wanted to have thatinstitute established and have it maugu-
rated by my esteemed friend, Mr Goyaly | couldn't do it, bun he has
done it. Therelore 1 say in all humility and remembering the Almighty,-
why 7 The Almighty has taught me a lesson. | was poing 1n think that
| was able 1o do this particular thing. | have not done [t. | have not
been able to do it but | had the good intention, 0 He has prompted
Mr Coyal to invite me, this is the thing.

Now my serond duty naturally Is to my colleagues In the profession,
and this is such a golden opportunity. We have distinguished eminent
udges, members of the public, distinguished lawyers and fellsw members
of the Legislative Dralting profession, trainees, and rmay be some
legislators. | believe we have got here a select pathering, consisting
of wvarious groups of persons whom a draftsman has to satisly simul-
taneously. You must have heard about "Asthavarthanam, Satvaverthenam ™.
That 15, eight persons will be  engaging your attention but you must
be alert, vou must net be caught rapping by anvone of those persons,-
that is Asthawarthanam. Legislative drafting involves nore or less
a similar sort of exercise. | have first to please the officials who
tome to me with the proposal, understand what they want, convince
them that what they want has been put in the draft. Mext | have
ta please the ministers, next | will have to satisly the legislators.
neitl | will have to satisfy the judges and last, ] must see that | have
not caused any damage to the general public and that | have safeguarded
the intcrest of the general public.

These dilferent categories of persons have differenmt types of back-
ground, different types of approach, and | have to satisly cach one
of these categories and except at the initial stage of the officials,
1 have no woice to assert mysell. That is the predicament of the drafts-
man. The Minister says, do it. You can't go beyond a poin® and argue
with him. The legislator makes a comment; on that you must send
a reply to the Minister, but i{f he does not use it you have to suffer
for it. The jucdge makes a comment, the lawyer ridicules you in the
course af the hearing, but you cannot come out gnd defend vourself.
In other words, you walk behind the [oot-lights. You have no sffective
voice at any one of these stages, but you are the cavse of the half
the nation's Ltigation, hall the nation's ills, jingles Lke that. The
draftsman s derided. There has been an occasion, | think that Lecd
Justice Scrutton who sald that the draftsman thould be made to pay
the costs of the litigation. 5o this is one sice of the picture,

The other side of the picture is: the draltsman has virtually a
duty to buildup the nation, a duty to see that the life of the nation
is not in any way acversely affected by his draft, that is the responsi-
bility at loggerheads. This is the dilemma in which the draltsman is in.
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Now for discharging this responsbility,- as Justice Goyal has said,
the Hon'ble Chief Justice has pointed out, as each one has pointed
outy everyone knows that,= he has to possess a mnumber of qualities
He must be an expert in English or Hindi or whatever is the language
in which he is drafting. Adequate command over the language, adequate
comTand over the law and,- as Mr Justice Goyal has said,- adequate
command over the Constitutional Law in the context of the Indian
drafting. He must be able to write correct English, precise,- as Hon'ble
Chief Justice has said,- so many qualifications he has to fulfil. He
must see that there is no litigation, he must see that there is no
ambiguity and all these he has to do more or less a3 a cornmand perfor=
mance. This is the difficult position in which the draftsman is in.
This 5 =0 not In India only, but all ever the world it I3 the same.
Ordinarily, the whole subject has been pone into, what is expected
ol a draftsman. There [s the Renton Committee on the Preparation
of Legislation. The draiting of legislation is an exacting occupation,
an exacting occupation which demands a high degree of intellectual
ability, a sound knowledge of the law and, as Mr Justice Goyal has
said, not merely the law, Constitutional Law also, the ability to write
good English and an unlimited capacity for hard work. The Committee
itsell says, I & person has all these attributes, why should he slog
for a pittance in the Law Department ol a State or.at the Central
Government and sufler all the indignities at the hands of 3o many
categories ol persons who if given a chance may not have done much
better. This is the thing.

Mow, | would only refer to you an article written by a very senior
colleague (who i3 mo more),- an able draftsman who served in the
Legislative Department ol the Government of India. He was a barrister,
one of the best draltsmen anywhere in the world, and that article
impressed Lord Chorley so much that he sought his permission and
re-published it in the Modern Law Review. | had the good fortune
of working with him, the late Mr 5.K. Hiranandani. Mow this s how
he ends the last paragraph : "Legislative Drafting Is a thankless task."
ivow sir, this gentleman was writing this article at the age of sixty;
alter serving in the Legislative Department and retiring, he was eleva-
ted to the postion of a member of the Law Commission of India.
“Legislative Draftiog Is a thankless task.” In other words, It crystallises
his whole life's experience. He served for nearly two-and-a-half decades
4% a Legislative Draftsman in the old Sind Government, before coming
to India,- alter partition. "Legislative Drafting is a thankless task.
A draltsman rarely gets credit for a good draft. He is often blamed
for a bad one and the reason perhaps is that a good draft never comes
up before a court. A drafltsman should be thick-skinned. He should
always be unrullled. He should never get excited” Finally,- "If you
have a choice to become a draftsman or takeup any other job,
takeup that other job®, this is what he asked. Well, personally, | don't
subscribe to this philosophy because this is perhaps one of those few
lields in which real achievement is possible. You may not get publicity.
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But you can have full satisfaction and you can close your eyes when
your end comes with a thought that you have done something substan-
tially good for the country and for the posterity. That is the hope,
and it Is that hope, and it Is that assurance, which sustains a good
draftsman to carry on the work in spite of all the hardships, all the
indignities.

Now all this is in the abstract,- what a draftsman should possess,
what are his difficulties, etc. | now refer to a few (llustrations. Well
| may use the pronoun 'l but no draft is ever done by one person,
it is always done by a team, so don't give me the credit- It is the
tearn which did that work. | have been a part of that team, when
I refer to mysell in these illustrations. What is the contribution which
the draftsman has made? What was his dilficulty 7 What is the recog-
nition which he has got for it? How many pecple know about it?
MNow take for example article 31-C of the Constitution. This was
introduced by the Constitution 35th Amendment. When the first draft
was prepared, the draft only provided for judicial review in the fully
accepted sense of that expression. When this matter went up, well,
we didn't have Kesovenand Bharati’s case at that time. That was
wubsequent to that It provided for full judicial review, so that court
could also satisfy itself whether as a matter of fact the legislation
for which protection is to be given does really give ellect to the
policy underlying the relevant directive principles. The draftsman
took all the precautions. Now when the provision wentup there was
4 reaction from the higher circles : "No, we are amending the Consti-
tution, therefore, any declaration made by the Legislature should
be sufficient. This draft is not acceptable.” Now, to draft a provision
that any declaration made by the Legislature is binding, Is purely
a matter of simple English. But the draftsman had to sulfer that
indignity. A normal type of draftsman would have simply carriedout
the instruction and put a simple provision to the effect any law which
contains a declaration that it is for the purpose ol giving elfect to
the policy contained in such and such a directive principle shall not
be called in question. It is simple English. There was no difficulty
at all. The persons whom he had to contend with were established
persons with acknowledged reputation in the field of law and with
service in the field of judiciary. Now how can a good draltsman holding
a junior position tell a person who had served as a judge of a High
Court, who had been an Advocate General of a High Court, that a
pprovision providing for a mere declaration would not be upheld, when
there had been no judicial decision until subsequently. Now this is
the dilemma in which you are placed and what'was the time available.
1 can tell you: fifteen minutes: 15 minutes! Now imagine yourself
in this position. But the draftsman concerned can have a sense of

achieverment because instead of questioning the honourable experis
in the field of law, the draftsman concerned adopted a strategy. What
was that strategy? “Sir, what you say is correct, there is no judicial
decision so far.” And as Mr Justice Vashishtha Bhargava, a former
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cdraftsman had said, " know the intention”. In fact | am reminded
of an old English decision where Lord Mansfield had admonished the
counsel, "Do not try to interpret what it means, we know it better
because we made it".) So that type of thing. Now it is a question of
an official,- a draftsman,- an elderly person with long years of Eape-
rience, 50 a strategy was adopted. This strategy was thought of within
a very short time. "Sir, what you say may be true, but suppoie the
court strikes this down what will be the consequence? Well, this matter
will reach the court maybe after two years, three years, or five years,
it won't comeup before the court immediatley and within these two
years, three years or five years, several States may have passed laws
with this declaration, and suddenly you are confronted with the decision
of the Supreme Court holding that this provision is bad. The consequence
will be that hundreds of enactments passed by different Legislatures
would become invalid overnight and these enactments would relate
to the fields in which you are interested. The promation of those
principles to which you are committed If we use your language, would
be frustrated. So. why not we adopt a compromise? We will put the
judicial review provision as suggested by us and we will also put this
thing. If :%is is struck down the other thing will remain, nobody can
then say the laws have become invalid overnight. That can be tested,
there would be time enough.” Now it was through this course of persua-
sion that the draft given by the draftsman was allowed to be retained
and | will show you, thisishow it reads, (Article 31-C) "Notwithstanding
anything contained, etc., no law giving effect to the policy of the
State ftowards securing, etc., shall be void on the ground that it s

I In this context the speech of Farl of Halsbury L.C. In Hilder
vs. Dester (1902) A.C, 478 ot 477 will be found interesting- "My
Lords, | have more than once had occasion to say that in const ruing
o stotute | believe the worst person to construe It is the person wha
ts responsible for its drafting. He is very much disposed to confuse
whal he intended to do with the effect of the language which in fact
has been employed. At the time he drafted the statute, at all events,
he may have been under the impression that he had given full effect
to what waes intended, but he may be mistaken in construing it after-
wards just because what was In his mind was what was int ended,
though, perhaps, it was not done. For that reason | abstain from giving
any judgment in this case myself; but at the same time | desire to
say, having read the judgments proposed to be delivered by my noble
and learned friends, that | entirely concur with every word of them.
| believe that the construction at which they have arrived was the
intention of the statute. | do not say my intention, but the intention
of the Legislature. | was largely responsible for the language in which
the enactment is conveyed, and for that reason, and for, that resson
only, | have not written a judgment myself, but | heartily concur
in the judgment which my nobhle and learned friends have arrived
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inconsistent with ... any of these rights,” and then a semicolon, and
then no law containing a declaration that it is for giving effect to
such policy shall be called in question In any court on the ground
that it does not give effect to such policy.” So what comes after
the semicolon was added, what comes before the semicolon was the
original draft, Through a method of compromise, though all under
pressure and within a limited time of less than 13 minutes- | can
tell you,- this compromise was adopted. Now the draftsman was proved
correct. This portion was struck down) it was restored subsequently,
again It was struck down,

And the reason which we adopted at that time was not because
of any decision avallable to us. The reasoning was very simple. II
something is unreasonable, precedent or no prececent, [rrespective
of whether any specific provision in the Constitution is there or not,
the court will find a way of striking it down. If, on the other hand,
something is reasonable, even if there is a precedent standing against
it, the court will find a way of upholding it. The entire Constitutional
Law boils down simply te this. If you can show or demonstrate that
it is reasonable, the court will of course always uphold it. Now if
you try to camouflage or you put it in a naked way, you cannot cheat
the court. It will find a way of reaching it out and strike it down.
Maybe, prospective over-ruling, maybe some other device. And that is
the real significance of the provision in the Constitution which says
that the law laid down by the Supreme Court is binding. The ultimate
authority rests in it and the court logks at the substance of the matter.

So, it is simple common sense approach which | have always followed,
which | would command here to my fellow draftsmen. It must be
reasonable; if you think it is reasonable, try to project that it is
reasonable by some method. The court will help you. If, on the other
hand, it is not reasonable, even if there is a decision of the Supreme
Court supporting you, the Supreme Court will reverse its earlier decision,
reach you and strike it down. To my mind, this provision appears
to be un-reasonable because it was virtually nullifying the guaranteed
fundamental rights. I you cannot by an ordinary law, by an ordinary
parliamentary law, achieve that objective, you are trying 10 achieve
that object by two steps,- nothing more and a mnere declaration. Thus
it was repulsive, not fitting in the scheme of the Constitution. The
decision in Kesavanand Bharathi’s case was arrived at after protracted
hearings and after claborate arguments. The draftsman anticipated
the decision in Kesovaonand Bharathi’s case arrived at after elaborate
arguments by well paid lawyers. This is the dilference. Not only that.
s ntly the Law Commission also expressed the same view.
After the bill was introduced. they submitted the report. When the
matter came up in Parliament for discussion the passage of this amend-
ment also became smooth. Because every minute of the Parliament's
time costs something to the MNation. 50, whenever anybody raised
this objection, the Minister could reply “Oh,does not matter, the other
provision is there, that will take care of it. We are aware of it
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50, the passage ol the bill became smooth and lesser time was taken.
Now all this result you have extracted from the draftsman within
lifteen minutes and by making him work overtime. It is not known,
and | want 10 submit to the Hon'ble Chie! Justice, how things happen,

This s one illustration. Well what is my satisfaction, what is the
draftsman's satisfaction? As | said, if 1 say "me™ or “I",ldon't say"
that | have done it. What Is the draftsman's satisfaction? | have a
tremendous satisfaction. Well, | have anticipated a decision of the
Supreme Court. What more satisfaction can | have? Everything is counted
in terms of money. | have saved something for the nation, so much
more time would have been lost in Parliament. Yes, | have made a
contribution in that field. This is one instance.

Now take another imstance: the Constitution Forty-Second Amend-
ment. | am confining myself to areas with which everyone is familjar,
You know the circumstances in which that amendment was passed
and the centroversies at that time. The time factor in which it was
done, it is all within public knowledge. 5o, vou can ecasily visualise
that time the draftsman would have got, but show me a drafting flaw
in that. But whatever has come in the newspapers, | will say, is on
the draftsman, Because you see, the draftsman is concerned with
the technical part of it, not with the policy part of it. But even in
that case, there was a sense of achievement for the draftsman, a
sense ol contribution. How, | will tell you, take the article relating
1o fundamental duties. This will also illustrate the broader side of
the draftsman | want to illustrate. Take the article 51-A relating
to fundamental duties. This was inserted by the Forty-Second Amend-
ment. It is based upon a recommendation of the Swaran Singh Committee.
Il you look at the recommendations of the Swaran Singh Committee,
you will find that they were based broadly on some foreign models
on what type of duties should be included. 1 can tell you when this
matter came up before the Cabinet | raised the issue. "Have we any
freedom to make any suggestions or are we to give effect to it as
it 157" and then the Prime Minister smiled and said that the draftsmen
were free to ofler suggestions, | sald, *We should include something
which is of relevance in our Indian context”. | was enly a Joint Secre-
tary, but what | am saying is, a word of encouragement has come.
Now that word of encouragement was enough for us to think about
It and make a contribution and we will always feel happy about it.
%hat is the contribution? You see, the clause relating to common
brotherhood. "To promote harmony and the spirit of common brotherhood
amangst all the people of India transcending religious, linguistic and
regional or sectional diversities, to renounce practices deropatory
o the dignity of women™. Somebody said, you see, *Why should you
put this™ I said, "It is a reality; face the reality, there is no question
ol running away from the reality., There are practices derogatory
o the dignity of human beings and if you do not put it we are only
shutting our eyes to the realities. It has to come”. Approved. Approved !
Yes, | have a sense of satisfaction. Not only that, the Prime Minister
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herself became involved in the draft once this thing has come. You
see, this is how a good draft comes. She hersell has become involved.
So, we first drafted this in the lorm of separate clauses. Her first
observation was, "There should be something like "The Ten Command-
ments®. Now, for the good draftsman who has to satisly everybody,
that is @ word of encouragement. Now lock at the number of clauses
in that. We made it ten, to {j) Then we have projected by Impli-
cation, in this, so many things. It's Ten Commandments, the Christian
concept. At least they are relevant for the modern theme. This concept
of "common brotherhood”,- that is the quintessence of lslam. Then,
this "improvement of natural environment including forests, lakes,
rivers, wild life®, then “scientific tamper®. You bring in the other
religions, you see. You take for example, Vishnu Sahasranama,~ names
of the Lord,~ "Nodi Rupa Gange,” Vishnu is Ganga in the form of
Madi; Vishnu is all Rishis,- Meru Himavatha Kallashodi®; "Prabutta
Sailodi Dyonam.” That means, all mountains, whatever is good, whatever is
excellent, whether in human beings, or in nature or in environment,-
is Vishru, God head. So, this is it. | won't stop with that. The draft,-
she became so much involved that the final shape in which it has
appeared can be regarded as very much her product. 1 can't divulge
a secret beyond that, because | hold an office. Lo we left the drait,
it was further touched up. 50, here 13 a case and one of my illustrious
predecessors to whom Justice Goyal made a reference, 50l 5.P. Sen
Verma, who was also a Chief Election Commissioner and Legislative
Secretary, when he met me as an expert member, he complemented me
for this. He said, "it is a poem in law"; 50 [ said "the poetic content...
is not mine, it goes to somebody else, the perfection is hers®. Well,
| prepared the ground work but it became perfect because so many
persons became interested In that. At the most my contribution |s
that | have made them interested in it. But it is a permanent achieve-
ment. I the significance of the fundamental duties as enshrined in
the Constitution is fully brought home, to our children, from the earlier
stages,~ well it may be dilficult to change Erown up peErsons,- life
would be very much different. You sec, each one of the duties, it
Is not merely a poem but is a philosophy. It is on the basis of this
that you can make this nation prosper. My satisfaction,~ that is, a
draftsman’s satisiaction,~ is that he was behind it in a small way.

Mow, similarly take article 3¥{f), this is not one of the proposals
of Uwe Swaran Singh Committee. Article 3N relates to children.
You have got fundamental rights, but how can a child enforce a funda-
mental right. It simply is not possible and the directive principles
as enshrined in the original Constitution so far as children was concer-
ned was a negative onc. What does it say? The second half of 33(f)
was all that was there,~ that is, "don't do this thing®. It is, that children
are given opportunities and facilities to develop in a healthy manner
and in conditions of freedom and dignity and childhood and youth
are protected against exploitation”. 5o the second half was there,
the first half was not there. 50, the draftsman had an opportunity.-
why not take up from the Universal Children's Charter, make the
directive principle a positive one instead of a negative one, 3o there
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i more direction to it. Well, may be a duty is not enforceable, a
directive principle is not enlorceable, but it points the direction in
which you have to conduct yoursell,- points the direction in which
the State has to act. It is not without significance, it is relevant
fo us,- as Hon'ble Chief Justice has mentioned,- from various other
points of view. So there is a sense of achievement, there [s a sense
of feeling that silently you have also been allowed by the Almighty
to be an instrument of doing something which may bring happiness
to your [ellow human beings. So whatever may be the travalls of the
draftsman, he has also this opportunity and it is very true that very
few people get that type of opportunity to mould things In that direction
This is the reward of |t.

Now Hon'ble Chief Justice referred to ambiguity in drafting,-
inconsistencies. He has referred to the Urban Land Ceiling Act. In
the case of Urban Land Ceiling Act if you see the procecdings, you
will find that the amendments were being moved virtually from minute
to minute. This is no secret. Thus while clause & was being discussed
amendments to clause 5 were being circulated; sometimes while clause
& was being discussed amendments to clause & jtsel{ were being draft=d
and set for. This was the thing, and | remember vividly the speed.
He was an extremely competent officer, he held the affice of Secretary
before me,~ the officer who was dealing with it. At one stage,- of
course he was a heart patient. At one stage he felt it so toilsormne,-
“ge In, give a slip, make a draft, get it typed, then circulate it™
virtually, it was an amendment dralting factory. The ante-room ‘o
the Minister's room, was converted into an amendment manufacturing
factory. 50, he gave an 5.0.5. that two or three persons should reach
there for his rescue. So, that was the tempo with which that was
done and thank God the Chiel Justice could not find many things

more.

Now | will come to another illustration that I will give you. This
will show what are the difficulties of the draftsman, what he recejves
in return for that, what skill he has to possess. | am referring, deij-
berately, to a legislation which has been comsidered by the Supreme
Court at full length. That is the legislation for taking over the manage-
ment of Auraville. You will find the report in S.P. Mittal vs. Unian
of India, AIR 1933 SC 1. Now all that | want to say is, a preamble
to nearly one-and-a-half pages was attached to that. Well the Law
Commission had recommended that in statutes preambles should mot
be used. So this was not a mere preamble, it was a one-and-a-half
page preamble, breaking all the conventions, breaking the recommen-
dation of the Law Commission. Now the Jupreme Court in that particular
case relers to that preamble in a somewhat, not Quite contemptous,
but condescending manner. The judges say, "The long preamble reads
thus®. Now alter quoting the preamble and after making a statement
their Lordships immediately say, "The long preamble itself makes
it clear”. Now this is what it says. The long preamble says this".
On page 11 of the judgment then after, the preamble is quoted. "The
long preamble™- again the adjective is repeated,- “itsel! explains
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what Auroville is, namely that it i3 a township®. Now why was the
long preamble put? You read that judgment. Every objection taken
against the legislation, the walidity of the legisiation, was answered
sguarely and wholly by Implication by one portion or the other of
the preamble. In other words; the draltsman anticipated every concel-
veble objection to that legislation and given a lead to dispel doubts
about it. That was why the long preamble was put. You can read
it &t leisure. 50 there was an objection on the ground that the law
was violative of articles 23, 26,-religious denomination. 5o "No, this
is only what we are taking over,- we are taking over the management
of only a township, nothing to do with religion, that is for that purpose®.
Ihere was an objection on the ground of legislative competence.
So, this township concept which was again delined in Section 3} of
the Act was only for projecting that, “No, no, we are not dealing
with the society, we are dealing with a plece ol property, and we
have interest in that property as Centre, because Centre has invested
money,~three crores it has given. Centre has interest from the Inter-
national point of view because UNESCO has made contribution. [t
has got these special f{eatures, therefore it is a unique case, have
nol wiolative of article 8% 50, the preamble was formulated afrer
taking into account all possible objections to the validity of the legis-
lation because we ourseives had doubts, and it was spelt out. In other
words, the draftsman bere did the job ol the counsel and the counsel
in this case argued (they were also paid fat lees) for a lew days. The
draitsman did the job of the counsel, made the task of the court
easy, and the line of argument etc. has proceeded on the same lines,-
and at the same time secured the objective which the Government
had in view. So what is he getting in return? Two contemptuous refe-
rences, "the long preamble, the long preamble,” This is what happens,
but the draftsman does not take it as a contemptuous relerence at
all. 1 can tell you honestly |1 was extremely proud and happy on that
day when | saw this judgment. Because it Is a question of the agency
{rom whom a comment comes. When the agency is the Supreme Court,
if the Supreme Court endures my dralt, it's a matter of privilege.
This, | think it was said of Jonathan Swift, "had Swift endured my
list," he was a very difficult man to please. The Supreme Court has
very exacting standards and | have passed the examination in the
hands of the Supreme Court, so | don't look at it at all from that
point of view. And 1 can definitely say,~ so far as the judiciary Is
concerned they have shown us a lot of sympathy and | would only
treat this as a mere description, that it comes to one-and-a-hall pages.
Nothing mofe than that. "Because the long preamble says,"—" itsell
says,"- that means, what he has put has been accepted by the court.
1 want to bring out that concept. But somebody else who reads may
think otherwise,~ may use it s0. In fact somebody gave me a ring-
*Have you seen that judgment? They have made a comment’ on it"
When | saw the comment | said,"No, no, it is a compliment™. |t depends onthe
agency, if the highest court even nods, that isan honour for the draltsman
But the draftsman did his homework, took so much trouble, and the
draftsman is happy because, taking care of an institution which is
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of national value, he put his heart and soul in it that is all. So,
he has got a sense of satisfaction, in spite of the wouble he had to
take. This is illustrative of where you have to take care of the consti-
tutional provisions.

As my friend Mr Goyal has said, how difficult it is to take care.
Of course, he was saylng that the task of ‘the State draftsman is
more dilficult with regard to the State List. Butgll of you know about
.Dhillon's case®, It is a simple formula r if it is ndt in the State List,
it Is with the Centreg if It is not in the Central List or the Concurrent
List it is with the State. So it is a question of dichotomy, and
for that purpose you have to really treat them as two lists only. The
position is equally the same.

50, this is another type of [llustration. | can go on multiplying
illustrations like this. You can get a real sense of achievement, you
can turn a disadvantage into an advantage. | can give you an instance 1
the Motor Vehicles Act. There are a nuniber of amendments. They
were interested in certain amendments, badly interested In it. The
draftsman said, "Yes we will do it provided you will take care of
this also. Because these amendments which you are proposing are
not of much significance; if you want to do something come in this
direction®. That was how the provisions in the Motor Vehicles Act
relating to Liability Without Fault,-hit and run cases, those were
added. Now the draltsman whoever It s~ as | said it Is a team, they
are always happy about it because they know that they have been
instrumental in providing help to one section of helpless persons.
Because who is the wvictim of a hit and run accident? Nocmally, it
is some pedestrian, foot pedestrian. | say foot pedestrian because
il he walks, that means he doesn't have a vehicle, who gets up early
in the morning or who has to return late in the night; be is generally
the victim ol hit-and-run case. I it is broad daylight, you can catch
hold of the vehicle. So every such case is helped in that way.

Or, take again for example, the provisions relating to Criminal
Laws Amendment on cruelty to married women. That also will illustrate
how a draftsman can convert a situation to his advantage and make
a contribution. We were confronted with the committee's report regard-
ing the Dowry Prohibiton Act. Well, they knew, we knew, everyone
knew, that it is =t fto impossible to achieve the objective of that
law in the circyietances that we are. May be in the penal clauses
you may keep any thing. 50 it struck us that the better course would
be to attack the evil where it is manifestly revolting, and also simul-
taneously take sorme action for preventing this type of offences, parti-
cularly dowry deaths. How do you prevent a dowry death? You tackle
the case belore it reaches the stage o! suicide or murder. Normally
it is preceded by cruelty. So this concept was projected. But at the
same time, if you see the “Statement of Objects and Reasons”, we
linked it up with the recommendation in the Dowry Prohibition Commi-
tice report and processed it. Now the draftsman has the full sanisfaction
that in this difficult area he has found a solution. And how was the
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solution arrived at? By reading some literature about wile-bashing
cases in America. There, was an observation, there was a report,
in fact there was an observation, "If you arrest the fellow and keep
him overnight you would become chaser? That was the cue. Well
you make this an oifence, and il you march these gullty persons 1o
the police station under this offence,~ because it Is a cognisable one,-
that itsel!f would strike terror and you are preventing it at the stage
of cruelty and preventing it from reaching the stage of suicide or
murder. S0 this was a device which was worked upon. Yes, the dralts-
nm has made a contribution, he has full satisfaction, he is very happy
about it.

So it has got its own rewards. But, as | said, at cach case it is
really a very exacting thing. Now various qualities are required. My
{riends have referred to them. This one thing | would like to add
1o that : that is, the draftsman requires two more gqualities, Two more
attributes. One is what is known as legislative imagination and the
other is a divine blessing. These two things are necessary for him
to be successful. Legislative imagination is necessary lor visualising
everything, and the blessing "is necessary 3o that his skill does not
become what you call Karnavidya. When he knows it but in that pressure
it does not strike himj that is how we look for remorse. Most of
the mistakes which are polnted out can be corrected by the draftsman.
in fact | would say that a good draltsman is one who when a mistake
is pdinted to him can readily accept it. That is, he lnows what is
drafting. 1t does not strike him at the moment As In the case of
any other human being. So there you require a divine blessing. With
these things he can have full sense of achievement.

Now the last thing as the Hon'ble Chief Justice has reierred 1o
is the use of Hindi and regional languages in the field of law and
legislative drafting. Yes, we have to do it. We have to do it. Here,
once again,! can say that the contribution was made agaln by a drafts-
man. You know about the controversy relating to the authorised text
of the Constitution in Hindl. It was a draftsman with his legislative
imagination and with his background of interpreting laws that found
ultimately a solution for removing the obstacles. The solution was
a simple one. The argument which was advanced was, *Look at the
Constitution®. The Constitution says, you should switch over to Hindi,
at some stage, not necessarily today, after some years. Whenever
that may be. But when you switch over to Hindi then all your Bills
must be in Hindi. Now how can you amend a Constitution which is
in English by a Bill in Hindi? Therelore an authorised text of the
Constitution in Hindi & a constitutional necessity and there is no
question of any doubt about it. Now this argument was accepted,
but only a draftsman could have thought on those lines. The jurists
wha considered it never looked at it from that angle.

%o, there are some areas where this type of experience will also
help, Similarly, in gathering legislative intention the judges would
also be benefited by a course in legislative drafting. Because how
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the process works, and what is Intended, and why this situation has
arisen in this case, he can easily visualise, he has already visualised,
he must have been under pressure, and so on and so forth.

50 like this, you will have to take the totality. It is a rewarding
experience, and the draftsman very much requires sympathy of everyone
because of the extremely hard circumstances under which he works
and so far as India is concerned | can delinitely say that the judges
have been more than kind to the draftsman. | have no doubt about
It and we have alwo been getting, at least in the Centre, sulficient
Cooperation from other agencies who are involved In this also.

. Well, | can go on talking like this because a life-time's experience
cannot be condensed in an hour and fifteen minutes. Somewhere you
have to stop, and | thank you once again for giving me this opportunity
and | very happlly invoke the blessings of the Lord for the success
of this venture and of this Institute, and | would like to congratulate
my iriend Hon'ble Justice Goyal and the Chief Justice and the Senior
Judge for the able guidance which they have been giving in developing
:‘_::q Institute, and | very happily inaugurate the Legislative Training
.
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PRESIDENTIAL SPEECH BY HON'BLE THE CHIEF JUSTICE
MR JUSTICE AMITAY BANERIl AT THE INAUGURATION
OF THE COURSE IN 'LEGISLATIVE DRAFTING' ON JANUARY 2, 1933

Hon'ble Umesh Chandra Srivastava, Senior Judge at Lucknow,
Shri R.Y.S. Peri Sastri, Chief Election Commissioner of India, Shri K.M.
Goyal, Director of the Institute, brother Judges, Members of the Bar,
Judges and Presiding Officers of the Subordinate Courts, Ladies and
Gentlemen and the Trainees,

It is indeed a happy occasion that we have so many distinguished
personalities present today at the commencement of this Course of
training in 'Legislative Drafting' in this Institute as well as represen-
tatives {rom several State Governments. It is a very heartening
feature that trainees come from far and wide for this Course. The
State Governments are to be congratulated for sending them. This
is encouraging for the Institute as well-and | have every reason to
believe that the Institute has succeeded in establishing itself as one of
the very desirable training centre in a branch which was till now bereft
of any training. | have great pleasure in being present here today,
in your midst. You have heard our Director of the Institute about
our past history, brief and short it is, but full of achievements and
aspirations. It gives me added pleasure to preside over this function, as
the Chief Guest of this function is no other than an acknowledged
master of Legislative Drafting, Shri R.V.S. Peri Sastri. His presence
and his speech, will encourage you trainees to sirive to achieve perfec-
tion in this branch of law. Those who have not been lortunate in doing
s0 may look cagerly for the next course.

Gentlemen, ‘Legislative Drafting' is no more an art, it s a sclence.
The Drafter has to use the minimum number of words to achieve
his object — the mandate of the government to draft a Bill for a particular
object. The phrases he uses —the words he uses, all have a settled
meaning; all developed over the years by a string of judicial decisions
or having been defined in the Statute. Normally, he cannot use them
for any other meaning . Further, the draft must be such that it is
easily understood and brooks of no misunderstanding. Of course, when
the bill becomes an Act of the Legislature, it is open to interpretation
by Courts. The Court will also use the same yardstick to interpret
it as ought to be used by the drafter. In other words both have the
same approach, unless the sentences or phrases used introduce some
other and contrary meaning. It is, therefore, apparent that the drafter
must be very well acquainted with the law of interpretation of Statutes
and also very well acquainted with the grammar of the language used.
In our country most of the laws drafted are in English and what we
see in Hindi, is only a translation of the English text of ¢he draftfAct.
We are still following the pattern used by the Parliament in England.
This is not because of any love for the English language, nor due
to any slavish mentality, but because of compulsion — the compulsion
of there being nothing better at the moment. The system i3 near
perfect and is followed in innumerable countries. Even when we enact
laws in Hindi or other regicnal languages, we follow the same principle
as in English drafting. 7]



It is true there are two serious complaints — one; the language
used is much too cumbersome and secondly, the continued use of
English even after 40 years of Independence. Both these complaints
are genuine and need attention. We are mo doubt good copyist but
poor innovators- This role has to be reversed. We must become good
innovators. We must introduce changes that takes care of both these
complaints. It's time we innovated the direct use of language, i.e.,
casily understood and followed. The Hindi terms used at present in
the enactments are as terse and complicated as the English for same
and instead of simplifying the process of understanding brings in compli-
cations needing interpretation by Court. And that takes time. Time

to frustrate the object of the Act. Even good laws, enacted
for the good of the masses remain only on paper and await interpretation
by the Courts. This could be averted if we changed the pattern of
language used in the 5tatutes. But my esteemed friends in the drafting
fraternity will of course say that it s not easy to do 0. There cannot
be a change overnight' they say, but 1 feel that time has come for
a change. Will the Research wing of this Institute do some homework
in this matter in the near future and give a lead to the country?
It is time they galvanized their activity in this direction.

Well Gentlemen, legal drafting is not easy. You know that. Anyone
who comes from the Law College and joins the profession of lawy
is called upon to read the Statute law and see if it is applicable to
a particular case. Often he is called upon to dralt a notice, or an
agreement, or a Deed. If he had no knowledge of the branch ol law
it would be impossible for him to do so. It is, therefore, Imperative
for him to have a thorough knowledge of the principles of interpretation
of the statutes. That is basic knowledge. That attained he can embark
upon drafting legal deeds and papers. Although drafting of deeds,
commercial agreements, treaties etc. are a subject by themselves
and requires very specilic knowledge yet the basic step is the inter-
pretation of statutes. The rules of interpretation are well settled
and are more or less on the same plane in most of the countries following
the Parliamentary system of Government.

Legislative drafting is another branch of the same law, only it
‘operates in a separate field and is highly specific. Drafting laws for
the legislature is a science. It is no longer an art. Art allows a mind
free play and free use of material and some of the finished product
may be interpreted dilferently — with no apparent harm to anyone.
But in science the end product is visible and must record the same
reaction or interpretation in different minds. A piece of legislative
draft should therefore convey to the reader the same meaning and
purpose notwithstanding wherever he may be. In other words in science
one does not have to roam about in wilderness to gather the meaning.
It is there — it should be obvious to all. And that is what the test
is in a sound plec: ol .legislative draft. When the draft is approved
by the legislature and receives the assent of the President or the
Governor las in In:[l.:.ll it becomes an Act of the Parllament or the
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State Legislature, as the case may be. That Act is liable to be calld
in question belore an appropriate forum — in respect of its composition,
interpretation and vires. It must stand the tests and the seal of the
Court approving it is a matter ol satislaction to the drafter or the
team of drafters. It is common knowledge that in drafting an enactment,
a team of drafters work together to produce a comprehensive Bill
for the consideration of the Legislature. It is necessary too, for it
is too much for one person. In course of time the dralters specialize
in specific branches too. That is, however, a different point. But
the basic factor remains that one has to be perfect. Bacon in his
Essays, OF STUDIES said "Reading maketh a Full Man; Conference
a Ready Manj; and Writing an Exact Man How true? The drafter
has to be an 'exact man', i.e., perfect in his approach and perfect
in his finish of the draft. This comes by application, dedication and
intelligent use of his knowledge and wisdom. It requires a brain mathe-
matically inclined. More like solving an algebric equation. One mistake,
even of a comma, or article, or a word 'may convey a different. meaning,
just as one error in Algebra, the end result is quite dillerent. I this
is borne in mind, one can become a good dralter of legal documents
and even legislative Bills. | do not have to dilate on this aspect any
more for you have here Shri Perl Sastri to tell you more about this.

In our country, we are governed by a system of parliamentary
democracy. Parllament of India and the State Legislatures make laws
for the governance of the country. These laws must pass the test
of being intravires if tested in a Court of law. Laws are enacted 1o
regulate social behaviour and governmental activities. More and more
laws are being made for social good to millions of people in this
country. Newer enactments are being made in every State to glve
effect to the policies of the government. It is, therefore, imperative
that the drafting is done carefully, competently and with expertise.

A statute is sald to be the will of the legislature. “he reason is
obvious. The Legislature has put its seal of approval on the legisiative
draft. The drafter Is thus put in a very responsible position — he has
to use all his experience, knowledge, acumen and industry in making
the draft. One can gain expertise by experience and hard work in
the drafting department, When you are called upon to work in the
drafting department you should not only be acquainted with the branch
of law in which the draft is to be made but also with all rules of
drafting — this course will help you in acquiring the elements of the
principles and practice of drafting legislative proposals. The alm of
this course is to prepare competent men to man the legislative drafting
section in the Legal wing of the Government.

Gentlemen, you have one advantage here. Your Director was one
of those men who was incharge of drafting numerous leglslative proposals
of this State. He knows the ins and outs of the business of drafting. He
will guide your training in the next five weeks. You will also have the
advantage of listening to some of our Honoured Judges of the Supreme
Court and the High Court and distinguished members of the Bar. Make
full use of them. Keep your notes and keep alert, for nothing is to be missed.
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Some of you have come from other States. | am glad you have come.
You are welcome to our State and you will realise that you have
done well to join this Course and | am sure your talents and expertise
in this branch will be fully utilised by your State Governiment.

Before | end this speech, | would like to call upon the course guldes,
the Director and all the trainees to devise some means to simplify
the language used in the statute — ask yoursell if the dralt made
by you is ecasily understood by a man of ordinary learning. Of course
neither the illiterate nor the just literate would be able to follow
anything of an enactment but at times even the educated and learned
fail to make out a cohesive meaning, which at times is guite indistinct.
One does not expect that every piece ol controversy regarding inter-
pretation i3 to be resolved by the Supreme Court. One matter comes
to my mind and pertalns to the Urban Land (Ceiling and Regulation)
Act, 1976. When originally the Blll was introduced in the Lok 3Sabha
it did not contain the provisions of section &(%). On a criticism regarding
the lacuna in the proposed Bill, raised by certain members of the
Parliament, the Bill was amended and the provisions of sub-section (9),
(10) and (11) were hastily added. On an apparent reading section 5(9) has
the eifect of u.hln;gtnay something which has been given in the earlier
part of section 4. Section &(9) begins with the words "Where a person
halds vacant land and also holds any other land etc.,” This was inter-
pretted by a Divislon Bench of Allahabad High Court in L. J. Johnson vs.
State of ULP. (1978 AW.C. 731) that It would apply where a person held
two pleces of land. The words of section bﬁ:‘l guoted Lbove would
lead any person reading the provision that there should be two categories
of land — one, a vacant land and the other with a building/dwelling
unit. The State Government challenged this view in appeal to the
Supreme Court. Their Lordships reversed the view taken by the High
Court *and .held that it would apply even where the person held one
plece ol land. The dralting of section ¥(%) was not free from ambiguity
and that is why different interpretations of the provision had
made by the Courts. The controversy had been &1 &t rest by the
pronouncement of the Supreme Court. But it shows that hasty or
ill-drafted legislation can lead not only to litigation on the question
of interpretation, but also delay in the implementation of the provisions
ol the Statute.

Secondly, 1 feel that greater emphasis is to be laid on drafting
laws in the language of the State. We have States on language baais
rnow and it is desirable that local language should be used. But simple
language is necessary as that the educated people, at least can make
out without the ald of lawyers or courts, what the provision means.

A proper working knowledge of the Constitutional provisions is
imperative. One must know the basic features of the Constitution,
the directive principles ol state policy as contained in Part IV of
the Constitution with particular reference to the Articles 3I1-C, 1&, 19
and 21 of the Constitution. Ore must also be aware of the limits
of legislative jurisdiction particularly in context of Article 286 with
the seventh schedule. It Is also necessary to be aware of the provisions
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of Articles 309, 119 and 311 of the Constitution as well as the exercise
of executive power under Article 73 and 162. One must also be aware
of limits of delegation of legislative powers, the legislative over-ruling
of |udicial decisions, retrospective application of Statute besides the
concepts of promissory estoppel, placing of burden of proof on accused
in socio-econcmic offences and the concept of repugnancy, pith and
substance etc. The list is a long one no doubt but who Is in touch
with the constitutional provisions and the decisions thereon by 1he
Suprerme Court will not find any difficulty in appreciating the legal
principles and in applying them. | am only pointing out this so that
ore may be aware of the vast scope in developing the law in this
branch of study. It is in this field that instead of copyinf we may
innovate and seek judictal sanction thereof. As | said earlier this
Institute is also empowered to conduct research. This branch of law
could atford many many good subtects for study and research.

Thirdly, the State should have a cell to compute the amount of
cases the new enactment of amendment is going to generate. Often
we find that courts, particularly the High Courts, are clogged with
writ petitions on the introduction of a new legislation. For example
the U.P. Consolidation of Holdings Act has virtually swamped the
Court with innumerable writ’ petitions. This was never visualised with
the result that we have now over ten thousand writ petitions in this
branch pending and most of them require to be decided individually.
This means that elforts for increasing the Judges' strength simultanecusly
was not thought of, It is essential that we think on these lines too.
Whenever any provision is added or deleted, there is a rote as to
what would be the financial implication. Similarly, there should be
an assessment of the possibility of cases coming up in courts.

Ladies and Gentlermen, | must stop now. | have taken much of
your time and 1 must have taxed your patience as well, 1t is common
for a speaker to lose count of time when he is speaking on a very

- interesting subject and to a distinguished gathering who are competent

to appreciate what he is saying. Gentlemen, | thank you all {or your
presence and patience,
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BASIC FEATURES OF THE CONSTITUTION
Mr Justice K.N. Singh

[Valedictory address at the conclusion of the course in Legislative
Drafting, at the Institute of Judicial Training and Research, U.P.,
at Lucknow on February &, 193%])

The Constitution of India is an elaborate documant. It contains
333 Articles divided into twenty-two Parts and nine S5chedules. No
Constitution in the world is so comprehensive. It s a written and
controlled Constitution. The Founding Fathers of the Constitution had
rich experience ol Indian polity, they had seen the emergence of
freedom after protracted. struggle, they had scen the deprivation of
basic freedoms under the foreign rule, so they thoughtfully deliberated
each and every aspect of political and socio-economic need before giving
final shape to the Constitution. They cherished basic democratic values
which they incorporated in the Constitution.

Though the Constituent Assembly was not directly elected its
Msmbers represented the people of India. The objectives before the
Constituent Assembly were to constitute India into a sovereign, demo-
cratic republic, a welfare State and an egalitarian society,projecting
the aims and aspirations of the people of India who had made extreme
sacrifices for securing the country's freedom.

The Preamble to the Constitution begins with the words *We,
the people of India having solemnly resolved to constitute India into
a sovereign, socialist, secular, democratic republic and to secure to
all its citizens, Justice t Social, Economic and Politicaly Liberty of
thought, expression, belief, faith and worship, Equality of status and
of opportunity, and to promote among them all Traternity assuring
the dignity of the incividual and the unity and the integrity of the
MNation®. The Preamble incorporates the people's resolve to constitute
India inta a sovereign, socialist, secular democratic republic and to
provide justice, liberty, equality and fraternity. Various provisions
contained in the Constitution seek to achieve the pbjectives as contalned
in the Preamble.

Our Constitution is the supreme law of the land, The people of
India will continve to be governed under the Constitution so long
it is acceptable to them and its provisions promote their welfare and
aspirations. Our Constitution Is republican in character as the executive
head of India is an elected person, and the republic Is democratic. The
institutions setup under the Constitution seek to give effect to the
objectives setout therein in the governance of the country through
democratic process and Rule of Law, maintaining and safeguarding
the dignity of individual and his liberty, freedom of speech, profession,
business and religion, ard equality before law. These are some of the
basic essentials of the Constitution.
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Before we proceed to consider the basic features of the Constitution,
it Is necessary to brielly refer to the provisions contained in the Consti-
tution. Part | of the Constitution having Articles 1 to & deal with
the Union and its territory. Part Il (Articles 5 to 11) which deals
with citizenship confers power on the Parliament toregulate the citizen-
ship by law. Articles 12 to 33 in Part Ill guarantee fundamental rights
to a citizen, which include right to equality, right to freedom, right
against exploitation, right to freedom of religion, cultural and educatio-
nal rights and right to constitutional remedies for the enforcement
of fundamental rights before the Supreme Court. Part IV contains
the Directive Principles of State Policy. Articles 36 to 31, contained
in the aforesaid Part, declare the objectives which the State is expected
to achieve. The Founding Fathers of the Constitution considered these
objectives necessary for securing a wellare 5tate. Article 31A as
contained in Part-IVA prescribes fundamental duties of the citizens.
One of such duties is the duty to abide by the Constitutionto respect
ideals and institutions, to uphold and protect the sovereignty, unity
and integrity ol India. Part V of the Constitution deals with the election
of the President, Vice-President, constitution of the Parliament.
election of its Members, constitution of a Cabinet, legislative powers
of the Parliament and constitution of the Unlon Judiciary. Part VI
deals with the State and Part VIl deals with the, Union Territories.
Part XI regulates relations between the Union ard the States. Part
XIl of the Constitution deals with Finance, Property, Contracts and
suits. Part XIll provides for [ree trade, commerce and inter-course
within the Territory of India. Part XIV provides for services under
the Union and the States. Part XV provides for the constitution of
Election Commission and the holding of the elections to the Parliament
and the State Legislatures. Part XV1 provides for special provisions
relating to certain classes including reservation of seats for Scheduled
Castes and *Scheduled Tribes in the Legislature and Public Services.
Part XVIIl contains emergency provisions conferring power on the
President to proclaim emergency under certain specified circumstances.
It further provides for the consequences which would follow on the
declaration of emergency. Article 368 contained in Part XX confers
powers on the Parliament to amend the Constitution. Part XXI deals
with ‘transitional provisions.

Part Il of the Constitution guarantees Fundamental Rights of
the citizens. Articles 18 to 16 guarantee equality before law and prohibit
discrimination on grounds of religion, caste, creed, sex or place of
birth and ensure equality of opportunity in matters of public employment.
Article 19 protects citizens' right 1o freedom of speech and expression,
to assemble peacefully, to form associations or unions, to move freely
throughout the country, to reside in any part of India and to practise
any trade, business or profession. However, the State is empowered
to make laws imposing reasonable restrictions on the exercise of
these rights. Articles 23 and 24 protect the citizens' right against
exploitation, namely, forced labour, employment of children in the
factories and traffic in human beings. Articles 23 to 28 guarantee
right to freedom of religion. Every citizen is free to practise his
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religion and to manage his religious affairs. Articles 29 and M protect
the interests of minorities and further protect their right to establish
and administer educational institutions. Article 31 as it initially existed
protected the right to hold property which was subject to acquisition
on payment of compensation on market wvalue. Article 32 provides
constitutional remedy for enforcement of Fundamental Rights by
making petition before the Supreme Court. Article |3 which is contained
in Part 1l of the Constitution places restrictions on the power of
the Legislature to make any law taking away or abridging or modifving
the Fundamecntal Rights conferred by Part Il and it further provides
that any law made in its contravention shall be void,

The fundamental rights are the foundation and core of the demo-
cratic way of life wshered in our country by the Constitution. They
are regarded as a declaration of great majesty and importance, granting
protection to the weak and oppressed and securing an abiding guarantee
of jstice. Founding Fathers not only declared the rights which are
fundamental to a citizen but they also took care to provide a consti-
tutional forum under Article 32 for the enforcement of those rights.
While the fundamental {reedoms guaranteed to the citizens are not
absolute andthe State has power to impose by law reasonable restrictions
on the exercise of these freedoms, the courts have power to decide
whether the restrictions imposed on the [reedoms are reasonable and
necessary in public interest. In this process whenever the courts have
struck down laws relating to land reforms or for acquisition of property,
the Parliament has been amending the Constitution under Article
368 to implement its policies. The validity of some of the amendments
was challenged before the Supreme Court. Some of the amendments
have been struck down while others have been upheld. In this process,
a controversy and a long debate was raised before the Supreme Court
and outside the court relating to the power of the Parliament to amend
the Constitution and the extent to which this power could be exercised
and also the courts' power to strike down the constitutional amendments.
This led to the innovation of doctrine of "basic features™of the Conati-
tution as declared by the Supreme Court in Kesavenanda Bharati's
case.' The Constitution does not declare any part to be the basic
feature but in the thirteen Judges' Bench decision in Kesavananda
Bharatl’s case the basic features of the Constitution were projected.
In order to understand the basic structure of the Constitution as laid
down by the Supreme Court, it would be necessary to have a short
resume of historic decisions which led to the emergence ol doctrine
of "basic features”™.

The Constitution was promulgated on 26th January, 19350 and within
one year of its promulgation first amendment of the Constitution
was made which made certain changes in Fundamental Rights. The
Patna High Court had struck down the Bihar Land Reforms Act, 1930
on the ground that it contravened Article 1% of the Constitution. The
Parliament, thereupon, enacted the first Amendment Act, 1951 which
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said that no law providing for acquisition of estate or any rights therein
shall be deemed to be woid on the ground that it is inconsistent with
or takes awav or abridges any of the Fundamental Rights. It further
added Articles 1A and 3B and incorporated | Yaggrerian laws in the Ninth
Schedule making them immune from attack on the ground of Part Il
of the Constitution. The validity of the amendment was considered
by the Supreme Court in Sankaori Prasod vs. Union of India.® The
Court held that the power to amend the Constitution including the
Fundamental Rights was contained in Article 368 and the word law
in Article 1M2) did not include the amendment of the Constitution
as the same was made in exercise of constituent and not legislative
power. Thereafter, the Parliament made several amendments in the
Constitution having regard to the social and economic needs of the
society. The view taken in Sankari Prasod's case was approved by
majority in Sajjon Singh vs. State of Rajasthan®upholding the Seventeenth
Amendment of the Constitution. However, inGolakNath'scase® the
Supreme Court by majority of six to five dissented {rom the earlier
view in the aforesaid cases and held that the Parliament had no autho-
rity to take away or abridge any Fundamental Right by amending
the Constitution. The majority held that the Constitution incorporated
an implied limitation on the amending power of the Parliament and
the Fundam=ntal Rights were out of the reach of the Parliament.
The Supreme Court again in Bank Nationalisation case® and Privy
Purse case® struck down the constitutional amendments on the ground
that the same violated Fundamental Rights. The Parliament thereupon
enacted the Constitution 24th, 25th and 26th and 29th amendments
and it amended Article 368 to rnullify the effect of Golak Nath's case
by providing expressly that Parliament had the power to amend any
part of the Constitution includng Fundamental Rights. Article 31-C
was enacted saying that any law seeking to implement any of the
Directive Principles mentioned in Article 39(b) and I%c) shall not
be questioned in court on the ground of contravention of any of the
Fundamental Rights guaranteed by Article 18, 19 and 31. It further
added a clause that any law containing the declaration that the law
was enacted to implement any of the Directives could not be called
in question in courts on the ground that it did not do s0. By the Twenty-
Ninth Amendment Act certain Acts of Kerala relating to land reforms
were included in the Ninth Schedule. These amendments were challenged
before the Supreme Court in Kesavanonda Bharatl's case. In fact in
Kesavanand Bharati's case, in addition 1o the challenge to the Twenty-
Ninth Amendment, the walidity of the Twenty Fourth and Twenty-
Fifth Amendments was also challenged. The petition was heard by
a Bench consisting of all the Thirteen Judges of the Supreme Court.
All the Judges held that Twenty-Fourth Amendment was valid and
that Article 368 as amended by Twenty-Fourth Amendment conferred power
on the Parliament to amend any or all the provisions of the Consti-
tution including those relating to Fundamental Rights. But seven Judges
held that the power to amend was subject to certain implied and
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Inherent limitations and the Parliament could not so amend the provis
sions of the Constitution as to destroy the basic structure or frame-work
of the Constituion. Differing opinions were expressed regarding the
concept of "basic structure.”

Belore | reler to the concept of basic structure in detail, | consider
it necessary to complete the historical survey. After the decision
of Kesavananda Bhorati's case Parliament enacted the Constitution Forty-
Second Amendment Act, 1976 which enlarged the scope of Article 311-C
by providing that any law secking to implement any of the Directive
Principles contained in Part IV of the Constitution shall not be called in
question on the ground that the same was inconsistent with or abridged
any of the rights conferred by Article 14, 19, and 31, It further added
clauses (4) and (3) to Article 363,taking away the jurisdiction of courts
to consider the validity of amendment of the Constitution, and making a
declaration that there shall be no limitation whatsoever on the consti-
tutent power of the Parliament to amend by way of addition, variation
or repeal of the provisions of the Constitution. The validity of the
Forty - Second Amendment was considered by the Supreme Court
in Minerva Mills case.? The majority invalidated the changes
made in Article 31-C holding that the Fundamental Rights are 'transce-
dental', inalienable' and ‘primordial'. The majority held that any
amendment in the Constitution which would destroy the guarantiee
given by part lll would subvert the Constitution by destroying its
basic structure although the amendment so made purported to achieve
the goals set out in part IV, namely, the Directive Principles of State
Policy. The Court further held that clauses (%) and (5) added to Article
363 guaranteeing immunity from judicial scrutiny to the amendments
made in the Constitution, were contrary to the basic features of
the Constitution. The Court held that judiciary was the interpreter
of the Constitution and it was assigned the delicate task to decide
and enforce the constitutional limitations. The Parliament could not
take away power of judiciary in considering the validity of constitutio-
nal amendments. The decision in Minerva Mills case turned upon the
applicability of the doctrine of basic features and the structure of
the Constitution. Bhagwati, 1., as he then was, expressed his opinion
in the following categorical words &

"It is a cardinal principle of ocur Constitution that no one howso-
ever highly placed and no autharity howsoever lofty can elaim
to be the sole judge of its power under the Constitution or
whether its action is within the confines of such power lald down
by the Constitution. The judiciary is the interpreter of the
Constitution and to the judiciary is sssigned the delicale Lask
to determine what is the power conferred on each branch of
govermnment, whether it is limited, and if =0, what are the limits
and whethar any action of that branch transgresses such limits.
It is for the judiciary to uphold the constitutional values and
to enforce the comstitutional limitations. That is the essence
of rule of law...”
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Speaking further on the issue of the removal of limitation on the
amending pawer of Parliament, Bhagwati, J. observed &

"How can Parliament, which has only a limited power of amendment
and which cannot alter the basic structure of the Constitution, expand
its power of amendment so as to confer upon itself the power of
repeal or abrogate the Constitution or to damage or destroy its basic
structure or to convert it into sn sbsolute and unlimited power ™

The Constitution does not define or declare basic features or structure
of the Constitution. The term “basic features” is synonymous to the
terms "Essential Features, "Basic Elements”, "Fundamental Principles”
and "Basic Structure or Framework®. All these expressions convey the
same meaning which have been used by Supreme Court in Kesavananda
Bharati's case while discussing the essential basic features of the Consti-
tution. "basic features” or "structure of the Constitution™ means the
entire structure of the Constitution as a whole. It does not refer to one
part or the other. It is difficult to ascertain the basic features of the
Constitution from one part or the otherj instead it is discernable from
the entire provisions as a whole. A structural and functional analysis of
the Constitution indicates the basic essential features. In Kesavananda
Bharati's case, on a detailed analysis of the entire provisions of the
Constitution, Sikri C.). described the following as the "basic structure”
of the Constitution 1

l. Supremacy of the Constitution,

2. Republican and democratic form of the Government,

3. Secular character of the Constitution,

4. Separation of powers between the Legislature, the Executive and
the Judiciary,

5. Federal character of the Constitution.

The structure as pointed out by the learned Chief Justice is built on
the basic foundation, that is, the dignity and freedom of the individual
which cannot be by any form of amendment destroyed.

Two other Judges, Shelat and Grover, JJ., while agreeing with the
aforesaid illustrations regarding the concept of basic structure added the
following two more features, namely,-

(1) the mandate to build a welfare State contained in Part IV of the
Constitutiong
(2) the unity and integrity of the nation.
Hegde and Mukerjee, 1], illustrated the basic elements or fundamental
peinciples of the Constitution, such as 3

{i) sovereignty of Indiaj

(i) the democratic character of our pality;

(ill) the unity of the countryj

{iv) the essential features of the individual freedoms secured to the
citizens} -

(v) the 'mandate to build’a welfare State and egalitarian society.

Reddy, 1. included the following in the list of basic ‘satures, viz=-
L]



i) Sovereign Democratic Republic, (i) Justice, Social and Economic

(iii}) Liberty of thought, expression, belief, faith and worship,

liv) Equality of status and of opportunity. The learned Judge culled
out these essential features from the Preamble to the Censtitution,

Khanna, J. used the expression, "basic structure and frame work®
of the Constitution. While agreeing with the lllustrations given by
te the basic f(eatures, he added further (llustrations as the basie
structure of the Constitution, viz -

(i) Democratic form of Government,
(il) Lok Sabha and Rajva Sabha, and
(iil) the secular character.

The illustrations given by the learned Judges form the "basic features”
and ‘structure’ of the Constitution and they have laid down that it
s not open to the Parliament to destroy any of the "basic features”
of 'structure' of the Constitution in exercise of its amending power.
Parliament has, however, been conceded the power to amend the
Constitution including the Fundamental Rights, with a rider that there
is an implied limitation on the Parliament's power to amend the Consti-
tution under Article 368, that is to say, while making amendments
it cannot totally destroy the basic features of the Constitution. The
learned Judges held that the Parliament in exercise of its ordinary
legisiative power cannot amend the Constitution to destroy Funda-
mental Rights, Parliamentary form of Government, Democratic process
based on adult franchise etc. These basic features are ingrained in
the Constitution. | think it necessary to refer to the provisions of
the Constitution to ascertain the relevance of basic features,

The Preamble to the Constitution Indicates the people's resolve
to have a true and noble democracy for the welfare of the people
by securing and protecting elfectively a social order in which liberty
of thought, expression, belief, faith and freedom of worship and equality
of status and opportunity shall be secured to citizens, The solemn
pledge given to the country finds expression in Part Il of the Consti-
tution in the shape of Fundamental Rights which among other things
previde for equality belore law, freedom of expression, freedom to
carry on any prolession, trade or business and freedom from arrest
of detention except in accordance with law under Article 21 of the
Constitution. These basic and natural rights of an individual are consi-
dered sacrosanct in a civilized society, The Founding Fathers took
care to make it clear that there should be no totalitarian State in
the country and for that purpose they designed democratic system
having a Parliamentary form of Government elected on the basis
of adult franchise (Articles 325 and 326). In our country, there are
a large number of persons who follow different religions; The Founding
Fathers gave freedom of religion and the State was ordained to follow
a secular path.

The Constituent Assembly knew that Fundamental Rights were
the basic human rights without which a free democracy was impossible,
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so they declared Fundamental Rights in Part Ill which are in the nature
of "Bill of Rights". Founding Fathers were conscious of the necessity
of amending the Constitution in the years to come, yet they declared
their faith in the supremacy of Fundamental Rights. In his speech
Pt. Jawahar Lal Nehru, dispelled the fears raised by some Members
of the Constituent Assembly on the question of amendment of these
rights. Speaking of the Fundamental Rights he observed:

*Fundamental Right should be looked upon, not from the
point of view of any particular difficulty of the moment
but as something that vou wont fo make permanent in the
Constitution.”

Dr. 5. Radhakrishnan the great philosopher speaking on the Resalution
on Fundamental Rights in the Constituent Assembly observed 1

"There s also a reference to Fundamental Rights in this
Resolution. It is a socio-economic revolution that we are
attempting to bring about It is therelore necessary that
we must remake the material conditions, but apart Irom
remaking the material conditions we have to safeguard the
liberty of the human spirit...We must safeguard the lberty
of the human spirit against the encroachment of the State.
While State regulation is necessary to improve economic
conditions, it should not be done at the expense of the human
spirites. This declaration which we make today is of the
nature of a pledge to our own people and a pact with the
civilired world."

Speaking in the same vein the main architect of the Censtitution
Dr. B.R.Ambedkar observed:

"The declaration of the Rights of Man has become part and
parcel of our mental make-up. These principles have become
the silent immaculate premise of our out-look."

The Members of the Constituent Assembly from past experience
were aware of the dangers of executive oppression and legislative
interference with civil liberties under foreign rule and in order to
protect the citizens from such dangers of tyrannical laws they made
declaration of Fundamental Rights. Constituent Assembly debates
show that no hon'ble member suggested that the Parliament in exercise
of the amending power could abrogate fundamental rights. There was
another essential common objective and purpose behind enacting Part
1l of the Constitution, namely, to grant protection and assurance
1o the minorities in order to maintain the integrity of the country.

The Fundamental Rights guaranteed by Part Il of the Constitution
are the basic human rights held by all Indians regardiess of race,
religion, social position or other factors. These rights are intended
to be inviolable. In West Virginia State Board of Education vs. Barnette®

B (1942) 319 US 6271 B7 L. ed. 1628,
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Justice Jackson of U5, Supreme Court summarized the philosophy
underlying Fundamental Rights, while commenting on the American
Bill of Rights, in the following words;

"The very purpose of a Bill of Rights was to withdraw certain
subjects from the Vicissitudes of political controversy, to
place them beyond (the) reach of majorities and officials
and to establish them as legal principles to be applied by
the courts. One's rights to life, liberty, and property, to
free speech, a free press, freedom of worship, and assembly,
and other fundamental rights may not be submitted to votej
they depend on the outcome of no elections.”

The basic features and structure of the Constitution as enumerated
above have their own significance, and the view that Parliament's amending
power does not permit abrogation of any part of such basic features is
founded on the premise that Constitution has been given by, and the
ultimate sovereignty resides in the people and it is they who can change
the basic features of the Constitution. Thismay be by electing a Constituent
Assembly for the purpose or by referendum. The Parliament which is created
under the Constitution has limited power to amend the Constitution but if
that power is to be considered absolute it will become open to it
to amend the Constitution s0 as even to destroy its structure. Taking
the absolute power to its logical end the members already elected
to Parliament may amend the Constitution permitting them to continue
in office lor life and in the event of their death their heirs may be
given right to succeed to them as members of Parliament. This would
be contrary to the democratic system of our polity. Another possibility
may be that the Parliament may amend the Constitution dispensing
with Judiciary by providing that the judiciary shall not be competent
to gquestion validity of any law made by Legislature, or any order
passed by the Executive or that there would be no courts. This would
destroy the system of checks and balances contained in the Constitution.
The courts are balance wheels of the Constitution and il that wheel
15 disturbed the constitutional scheme would collapse, and it would
destroy the people's abiding faith in the Constitution which may bring
chaos and disorder, people will take the law in their own hands to
ventilate  their grievances. Having regard to these considerations
it is manifest that Founding Fathers never intended that Parliament
should have absolute power to amend the Constitution, so as to destroy
basic features of the Constitution.

The Constitution envisages a peaceful, socio-economic revolution
to secure an egalitarian society having respect and regard to the
individual's freedom and dignity. The Directive Principles contain
the socic-economic philosophy of the Constitution, but these are not
enforceable inacourt of law while Fundamental Rights are enforceable.
The Constitution has given primacy to Fundamental Rights. The Consti-
tution contemnplates social revolution to achieve the goals set out
under Part IV of the Constitution through peaceful means without
destroying the Fundamental Rights and other basic features of the
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Constitution, which can be achieved without destroying the basic
{eatures. There is no inconsistency or collision between the Fundamental
Rights and the Directive Principles.

There has been criticism of the ‘“basic features' theory evolved
by the Supreme Court. Lawyers and jurists have pointed out that
Article 363 does not contain any limitation on the Parliament’s power
to amend the Constitution, that the judiciary has placed an unjustified
limitation on the Parliament's power to maintain status quo, that
the judiciary has made itself the finalarbiter and that its decisions are
bound to affect adversely the socio-economic reforms in the country
as a result o! which development and progress of the country shall
be retarted. It is said that the innovation of doctrine of basic structure
or features of the Constitution is the cut-come of a limited and narrow
view of the history of the constitutional law, that seeks to make
provisions in the Constitution eternal and valid for all times to come,
forgetting the essential experience gained by mankind in regard to
the working of a written constitution.They plead that sometimes unfore-
seen cvents over-take a nation and to meet that situation the Consti-
tution may be required to be amended in respect of its essential
elements. Human mind is not capable of foresecing every possible
change to take place in a country in a long period, during the life-time
of a constitution. Change is the nature of life. History of natural
science shows that ideas of men change with the changes in their
socio-economic conditions. The Constitution should not be rigid and
static, instead it should give way to the aspirations of the people.
A Constitution which fails to be adaptive to the dictates of the people
is doomed to failure, disrespect and damnation. They further advocate
that the "basic features” doctrine would mean that the Constitution
stands divided into two sets of provisions, one those which can be
amended by Parliament by following the procedure under article 368,
and second those which are essential and cannot be amended without
destroying the core or essential features. They further assert that
in the absence of any provision in the Constitution specilying its
basic features, the final say rests with the Judges of the Supreme
Court but not with the Parliament, according to the intention of the
Constitution. And finally it is said that if an amendment to the Consti-
tution is not permissible to bring about changes for the welfare and
well-being of the society there is a great danger of the Constitution
being over-taken by extra-constitutional methods for changing the
“sesential features™ that may be regarded as stumbling block in the
progress of the country.

Those who are opposed to the aforesaid views find no justification
{or taking the extreme view that judiciary has assumed the sovereign
power or that it s a stumbling block in the progress of the country
by evolving the doctrine of “basic features”. It is not the Supreme
Court which i to be blamed for the slow progress of the country.
Many of the laws introducing social and economic reforms have been
upheld by the courts, and yet the CGovernment has lailed to enlorce
the legislation vigorously as a result of which the socio-economic
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reforms have not been implemented. The judiciary cannot be blamed
for all these.

It would not be proper or desirable for me as a sitting Judge of
the Supreme Court to express any positive opinion on these conflicting
Views.

The Constitutional Law as it stands today and the illustrations given
by the learned Judges in Kesavonanda Bharoti's case and further in
the decisions In Idira Nehru Candhi vs. Raj Narain® and Minerva
Mills case declare, define and specify the basic features of the Consti-
tution. The argument that the basic features are uncertain and lor
that reason the scope of Parliament's power to amend the Constitution
remains unspecified and uncertain Is not correct- If and when any
challenge is made to any amendment made in the Constitution it
would be open to the Supreme Court to either affirm its views on
the doctrine of basic features of the Constitution, or it may in its
wisdom also take a contrary view having regard to the policy and
purpose of the amendment. During the last thirty-eight years o working
of the Constitution Parliament has amended the Constitution fifty-eight
times. Many of these ame=ndments were challenged before the Supreme
Court but only a few of them have been struck down. There has been
no serious confrontation between the Parliament and the Court, both
have acted with restraint in the interest of the country. The judiciary's
task is unpleasant; its decisions are sometimes unpleasant; but the
people of the country have abiding faith in the independence and
wisdom of the judiciary. The Parliament has shown sagacity in honouring
the judicial verdicts. The constitutional scheme providing for maintaining
checks and balances between the three organs of the State has functioned
fairly without any break-down of the constitutional institutions. The
Executive, the Legislature and the Judiciary have worked within the
frame-work of the Constitution during the past thirty-eight years
in spite of many stresses, pressures and pitfalls. The progress and
development of the country during these years may not have been
as fast as desired but nonetheless the country has progressed, despite
the so-called pudicial impediments.

| hope and trust that the people of India shall continue to have
abiding faith in the Constitution and the institutions constituted by
it and that they will strive to secure the welfare state and egalitarian
society through democratic process in a peaceful manner. So long
the three organs of the State function in coordination to secure the
goals setout by the Constitution, and the people continue to have
faith in the Constitution, there will be peace and order in the country.

9 AIR 1975 5C 2199
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BASIC FEATURES OF THE CONSTITUTION
Mr Justice K.C. Agarwal

For the philosophy underlying our Constitution we must look back
into the historic Objectives Resolution moved by Pandit Nehru, which
was adopted by the Constituent Assembly on January 22, 1947, and
which inspired the shaping of the Constitution through all its mhuq'lunt
stages. It reads thus:-

"This Constitutent Assembly declares its firm and solemn resolve
to proclaim India as an Independent Sovereign Republic and to draw
up for her future governance a Constitutiont

(2) Wherein the territories that now comprise British India, the
territories that now form the Indian States, and such other parts
of India as are outside British India and the States as well as such
other territories as are willing to be constituted into the Independent
Sovereign India, shall be a Union of them allj and

{(3) Wherein the said territories, whether with their present bounda-
ries or with such others as may be determined by the Constituent
Assembly and thereafter according to the law of the Constitution,
shall possess and retain the status of autonomous units, together with
residuary powers, and exercise all powers and functions of Government
and administration; save and except such powers and functions as
are vested in or assigned to the Union, or as are inherent or implied
in the Union or resulting therefrom; and

(4) Wherein all power and authority of the Sovereign Independent
India, its constituent parts and organs of Governments are derived
from the peoplejand

(5) Wherein shall be guaranteed and secured to all the people of
India justice, social, economic and political; equality of status, of
opportunity, and before the law; freedom of thought, expression,
belief, faith, worship, vocation, association and action, subject to
law and public morality; and

() Wherein adequate safeguards shall be provided for minorities,
backward and tribal areas, and depressed and other backward classes;
and

(7} Wherein shall be maintained the integrity of the territory of
the Republic and its sovereign rights on land, sea, and air according
to justice and the law of civilised nations) and

(8} The ancient land attains its rightful and honoured place in the
world and make its full and willing contribution to the promotion
of world peace and the welfare of mankind.*

In the words of Pt Nehru the aloresald Resolution was "something
more than a Resdlution. It is a declaration, a firm resolve, a pledge
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and undertaking and for all of w1 a dedication.” Mahatma Gandhi
as early as in 1922 had demanded that India's political destiny should
be determined by the Indians themselves. Pt. MNehru formulated his
demand for a Constituent Assembly in 1935. The Resolution was @

"This cannot be done by the wisest ol lawyers siiting together
in conclave; it cannot be done by small committees trying
to balance interests and calling that Constitution-makings
it can never be done under the shadow of an external authority.
It can only be done effectively when the political and paycho-
logical conditions are present, and the urge and sanctions come
from the masses.”

It is, although, of interest to know 4% to how was the Constituent
Assemnbly constituied and who were it3 members, but time at our
disposal being short, | would not like to discuss the same here. The
members of the Comstituent Assembly approached the task of drafting
ol the Constitution in a practical rather than a theéoretical way. They
knew that the Constitution mmust help to bring about the reform, the
rennaissance of Indian society, that it must embody the national goals
and subserve their achievement, but they were politicians in the sense
that they practised the art of the possible.

Members of the Constituent Assembly, although representing
extremely diverse country, brought a spirit of unity, a natlonal aware-
ness. They also had  this applied particularly 1o Mehru, Patel; Prasad;
Azad, Pant, and several others, practical experience, personal popularity,
inteliectual ability and the political power to impress upon the Assembly
the concept of the type of Constitution best able to bring about the
new India. Granville Austin in his book on the Indian Constitution
(1966 Edition) at page 21 has noted the respect which the leaders
aforesald commanded and which proved to be ol immense help in
drafting the samet

*Nehru, Patel, Prasad, and Azad, in fact, constituted an oligarchy
within the Assembly. Their honour was unguestioned, their wisdom
hardly less %0, In their pod-like status they may have been
feared; certainly they were loved. An Assembly member was
not  greatly exaggerating the esteem In which his colleagues
held these men when he said that the government rested in
the hands of those who (were) utterly incapable of doing any
wrong to the people'. The oliparchy's influence was nearly
irresistible, yet the Assembly decided issues democratically
after genuine debate, for it was made up of strongminded men
and the leaders themselves were pecullarly responsive.”

There were many others who were involved in the framing of the
Constitution but these names and their services to the country are
unparalleled.

We must now try to understand what a constitution is. There
are wvarious types of constitutions which' were born after the Second
World War. Each one of them serves as sym>ol ol the country’s state-
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hood and independence. These Constitutions can be grouped broadly
into three categories: (1) the Western Democratic Libertarian, (2)
the Socialistic Communist Constitution, and (3] others.

Again constitutions have been classified as written and unwritten,
or umitary and federal or flexible and rigid, or democratic and totali-
tarian. United Kingdom has unitary constitution and a Parliament
which is sovereign. It was once said that the sovereignty of the Parlia-
ment is 5o wide that it could do anything except make & man a woman
or a woman a man. The history of the British people shows that they
have been brought up on struggle and conflict against the King and
of the Parliament, for the establishment of their rights, for freedom of
speech and press, and for the establishment of an Independent judiciary.
They will never tolerate the use of parliamentary power 10 trample
upon of transgress their cherished rights; though theoretically Parliament
is omni-patents

william Cladstone, the British statesman and Prime Minister once
described the American Constitution as "the most wonderiul work
ever struck off at a given time by the brain and performance of men®.

The next category of constitutions are those of Socialist- Communist
States. These States have an aspiration to maximise economic welfare
of all. They limit free economic enterprise and accumulation of private
property.

Ours i3 a Constitution of unigue type which secures to all of its
cltizenss

“Justice, social, economic and political; Liberty of thought,
expression, belief, faith and worship:

and to promote among them all;

Fraternity assuring the digpity of the individual anc the unity
and integrity of the Nation."

The importance and utility of the Preamble has been pointed out
in several decisions of our Supreme Court. For a proper appreciation
of the aims and aspirations embodied in our Constitution, therefore,
we must turn to the various expressions contained in the Preamble
reproduced above. It is not possible to deal with all the aspects of
the Preamble in this short lecture. However, | wish to note that
guarantee of certain rights to each individual would be meaningless
unless all avoidable inequalities are banished from the social structure
and each individual is assured of equality of status and opportunity
for the development of the best in him.

In the Directive Principles, however, one linds a clear statement
of the social values. They aim at making the Indian masses free in
the positive sense, free from passivily and inertia engendered by Centu=
ries of coercion by the society and by mature. At one time the view
was that these principles are not justiciable. But there has of late
been a change in approach to the interpretation of Directive Principles,
the details of which need not be discussed here. .
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The gquestion as to what are the basic principles of the Constitution
came to be decided by the Supreme Court for the first time in Kesava-
nonda Bharatl v. The State of Kerala (1973 SC 1461). The Bench which
decided this case consisted of thirteen Judges, and as many as 2158
paragraphs have been written. According to the majority view the
basic features of the Constitution cannot be altered or am=nded.
Other decisions relevant on the point are Smf. Indira Gandhi v. Raj
Narain (AIR 1975 SC 2299); Minerva Mills v. Union of India (AIR 1980
SC 1789); Sanjeev Coke Mfg. Co. v. M/s. Bharat Coking Coal Lid.
(AIR 1983 S5C 2391 Minerva Mills Ltd. v. Umndon of India (AIR 1936
SC 2030). In Colaknath v. State of Punjob (AIR 1967 5C 1643), a mia o=
rity ol the Supreme Court Judges, including Chiel Justice Subba Rao
had held that the fundamental rights enshrined in Part 11l of the Consti-
tution could not by virtue of Article IM2) be taken away or abridged
by an amendment under Article 368, The contention of the Government
that the Parliament was supreme and could under Article 363 amend
any part of the Constitution, abrogate or take away any of the funda-
mental rights was not accepted. What was, however, conceded by
Government was that Parliament could not abrogate the entire Consti-
tution and replace another one instead. Thereaiter the Supreme Court
decided two other cases, namely, R.C. Cooper v. The Union of India,
(AIR 1970 SC 564) and the Privy Purses case, Madhav Rao v. Union
of India, (AIR 1971 SC 5)). In the latter decision the abolition of
Privy Purses was set aside. These decisions led to the passing of Twenty-
Fourth and Twenty-Fifth Amendments in the Constitution. By the
former (i.e. 24th Amendment), Golaknath's case was sought to be
overcome by enacting Article 142). By the latter (i.e. 25th Amendment),
Article 31(2) was amended to provide that the acquisition of any one's
property can be made on payment of an "amount"instead of "compensa-
tion™ This amendment also inserted Article 31C which had a wide
sweep.

After these amendments Keshavanonda Bharati's case came to be
decided by the Supreme Court in 1973, Th= majority overruled
Colaknath's case. It further held that Parliament, in the exercise
ol its amending power, cannot alter the basic structure or framework
of the Constitution. In other words Article 368 could not be pressed
Into service to destroy the basic structure of the Constitution.

When this controversy was going on, the Allahabad High Court
allowed an election petition against Smt. Indira Gandhi on June 12,
1973, and held her guilty of corrupt practices. The Parliament amended
the Representation of the People Act removing the corrupt practice
of which the Prime Minister was held guilty. In the appeal before
the Supreme Court, the reference of which has been given above,
the question was whether clauses (8) and (5) of Article 329A of the
Constitution were unconstitutional being against the basic structure.
The Supreme Court held that there could be no legislative validation
of an election which is judicially declared invalid as it would be an
encroachment on the judicial power.
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Kesavanonda Bharati's case, thus made the destruction of the
basic structure of the Constitution impermissible. Again the controversy
about the power of amendment was considered by the Supreme Court
in Minerva Mills Ltd. v. Union of India, (AIR 1980 SC 1789). The majo-
rity consisting of Chandrachud, C.). Gupta, Untwalia and Kailasam,
Jl. held that section 33 of the &2nd Amendment Act, which added
clauses (8) and (5) to Article 33 confers on Parliament a vast and
undefined power to amend the Constitution 50 as to distort it out
of recognition. Since the Constitution conferred only a limited amend-

power on Parliament, as held in Kesavananda Bharati's case,
Parliament could not under the exercise of that limited power,
that very power into an absolute power. Hence, section 33 of the
Amendment Act was held to be beyond the amending power of Parlia-
ment. Correctness of the aforesaid Minerva Mills Lid. case was doubted
by another bench ol the Supreme Court in Sanjeev Coke M[g. Co.
v. Bharat Cooking Coal Ltd. (AIR 1933 SC 239).

There has been a criticism of the 'basic features' theory by some
jurists and public men on the ground that Article 368 of the Constitution
does not contain any limitation on the Parliament's power to amend
the Constitution. According to their views the judiciary has placed
an unjustified limitation on the Parliament's power and thereby [t has
shown itsell in favour of stafus quo. In support of this view it pointed out
that no such limitation can be placed on the right of a future Parlia-
ment elected under the Constitution. I exigencies require, the argument
runs, the Parliament can amend any of the part of the Constitution.

MN.A. Palkhivala in his book *We the People' at pages 212 and 213
has observed)

"The basic structure of the Constitution is of marble. Article
MC, as amended by 5.4 of the Forty-Second Amendment Act,
sought to substitute a framework of red bricks. The Supreme Court's
judgment has cried a halt to the process of administering euthanasia
to freedom.™

"The bogey of a conflict between fundamental righs and directive
principles is wholly misconceived. While Part IV (directive principles)
contains the directory ends of the State, Part 111 (fundamental
rights) indicates the permissible means of giving effect to those
ends.”

"There can b= no conflict between the directory ends and the
permissible means. The only conflict is between the Constitution
and those who refuse to accept the discipline of the Constitution.
The real gquestion is not of social interest versus the individual's
but whether in the name of social interest the basic human {reedoms
can be trampled under foot."”

Any discussion about the scope of Article 3683 would be incomplete
without making a reference to the speech of Dr. B.R. Ambedkar while
moving the motion in the Constituent Assembly for consideration of
the draft Constitution in justification of the restrictions placed (namely,
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requirement of special majority, etc.,on future Parliaments' power of
amendment.

"The Constituent Assembly in making a Constitution has no partisan
motive. Beyond securing a good and workable Constitution it has
no axe to grind. In considering the articles of the Constitution it
has no eye on getting through a particular measure. The future Parlia-
ment if it met as a Constitvent Assembly,its members will be acting
as partisans seeking to carry,amendments to the Constitution to facili-
tate the passing of party measures which they have failed 1o get
through Parliament by reason of some article of the Constitution
which has acted as an obstacle in their way. Parliament will have
an axe to grind while the Constituent Assembly has none™.

One may of may not agree with the ‘basic features' theory. But,
for 30 long as the Supreme Court does not change its view, the decisions,
referred to above, would be binding.
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RELIGMS AND MINORITY RIGHTS UNDER PART 1l OF THE
CONSTITUTION AND THE VALIDITY OF THE
LEGISLATION ON THEIR TOUCHSTONE

AMr Justpes ULC. Srivastava

The problem of minorities is a world-wide problem. It plagued the
country before independence. Even now the said problem has not
yet finished and in India all types of divisive forces still continue
to raise their head. The basis of two nations theory was one of the
principal causes of bifurcation of this country. The Britishers' rule
came to an end in the year 1947 but they left the country partitioning
on religious grounds. The partition took place on the basis of majority
ol the followers of a particular religion in contiguous area in the
western and eastern parts of the country and a theocratic state of
Pakistan came into existence. In the remaining country known as
India that s Bharat, on the other hand, a number of religious and linguistic
groups continued to reside ¢ Hindus, Muslims, Christians, Sikhs, Parsis
eic. A number of languages are spoken in the country and the Consti-
tution included eighteen such languages in the Xth Schedule. Most
of them were included in the said Schedule even prior to the States’
reorganisation, when linguistic States were carved out. Even thereaiter
the problem of linguistic minorities continued to stand, sometimes in
an aggravated form, and occasions have come In the past when the
linguistic problem raised its dirty head.

The founding fathers gave a Constitution for the country. Although
in the Constitution as adopted by the country the word "secular”
nowhere found place, various provisions of the Constitution such as
Articles 1% to 17 and Articles25 to 30 did indicate that it was a secular
State. This was made explicit by the &2nd Amendment Act. 1976
by which in the Preamble of the Constitution the word "secular’ and the
words Unity and Integrity of India were added. The Preambie specifically
provides that "We the people of India ... to constitute India intoa Sovereign
Socialist Secular Democratic Republic ... unity, integrity of the nation”.
The preamble thus gives out the solemn resolution of the people of
India which includes people of all religlons, castes, creeds and beliefs
to constitute the country as a Secular Socialistic Democratic Republic.
One of its objects is to secure the 'Unity and Integrity of the nation'.
The Constitution thus itself gives out that India is one nation. The
nation Is one though people of various religions and faiths are its
people and their various languages are its languages. The words "We
the people” are very significant. The Constitution is by and for the
people of India. The Constituent Assembly was setup in view of Cabinet
Mission Plan which also suggested that an Advisory Committee on
the rights of the citizens, minorities, tribals and for excluded areas
be sctup. Thus the Cabinet Mission Plan ltsell separately categorised
citizens as minorities, tribals and the excluded areas and the Advisory
Committee was constituted which submitted its report prior to the
framing of the Constitution. The framers ol the Constitution protecied
the rights of various minorities throughout the country.



.

The word "secular has not been defined in the Constitution of India
anywhere. But it can have no restricted meaning in this country in
view of the various provisions of the Constitution of India. In a secular
State, as far as religion is concerned, the State is of no consequence.
It rules out any discrimination on the ground of religion. | mean members
of all religions, whether numerically more or less, get the same treat-
ment in the matter of regulations or restrictions by the State, and
the balance of State is not to tilt either in favour or against any
section, group or individual on the basis of religion. In Ahmedabad  Si.

Xavier's College Society vs. State of Gujarat (AIR 1976 5.C. 1389) it was
held -

"There is no mysticism in the secular character of the State.
Secularism is neither anti-God nor pro-God. It treats alike the
devout, the agnostic and atheist. It eliminates God from the
matters of the State and ensures that no one shall be discriminated
against on the ground of religion.”

India gained independence and the Immediate price it paid, the loss
it suffered, was known to the Constitution makers and in view of
the fact they wanted it to be secular State it was considered RECESSAryY
to give a feeling of confidence to members of minority communities
and to ensure that they will get equal rights and have religious freedom,
of course without encroaching upon the religicus freedom and freedom
of belief of others in any manner.

Articles 23 to 28 of the Constitution of India preserve and protect
the freedom of all religions existing in the country. Article 25 to
28 read as under :-

Article 23 ¢+ Freedom of conscience and free profession, practice
and propagation of religion -

(1) Subject to public order, morality and health and to the other
provisions of this Part, all persons are equally entitled to freedom
of conscience and the right freely to profess, practice.and propa-
gate religion.

(2) Nothing in this article shall affect the operation of any
existing law or prevent the State from making any law-

(a) regulating or restricting any economic, financial, political
or other secular activity which may be associated with religious
practice;

(b) providing for social welfare and reform or the t
open of Hindu religious institutions of a public character
to all classes and sectlons of Hindus.

Article 26 : Freedom to manage religious affairs +

Subject to public order, morality and health, every religious .
denomination or aby section thereo! shall have the right -

(a) to establish and maintain institutions for religious and
charitable purposes;
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{b) to manage its own affairs in matters of religion;
{c) to own and acquire movable and immovable property; and
- {d) 1o administer such property in accordance with law®,

Article 27 ¢ Freedom as to payment of taxes for promotion of
any particular religion =

No person shall be compelled to pay any taxes, the proceeds
of which are specifically appropriated in payment of expenses
for the promotion or maintenance of any particular religion
or religious denomination.

(1) No religious instruction shall be provided in any educational
. institution wholly maintained out of State funds.

(2) Nothing to clause (1) shall apply to an educational institition which
is administered by the 5State but has been established under
any endowment or trust which requires that religious instruction
shall be imparted in such institution.

{3 Mo person attending any educational institution recognised
by the State or recelving aid out of State funds shall be required
to take part in any religious instruction that may be imparted
in such institution or to attend any religious worship that may
be conducted in such institution or in any premises attached
thereto unless such person or, if such person is a minor, his
guardian has given his consent thereto.”

A reading of these articles would indicate that {reedom of religious
activities has been conferred by the Constitution of India, but all
these rights are subject to public order, morality and health and to
other provisions of Part 11l of the Constitution of India, l.e., the Funda-
mental Rights under the Constitution. The powers for imposing restrictions
and regulations by law have been conferred upon the State in various
matters. These Articles do not use the word 'minority’, but the word
‘religious denomination' has been used. The word ‘religion’ has not
been defined in the Constitution of India. In Rati Lal vs.State of Bombay
(AIR 1954 5.C. 311) it was observed :-

"A religion is not necessarily theistic; there are well known religions

in India like Buddhism and Jainism, which do not believe in
the "existence of God or of any intelligent first cause. A religion
has its basis in a system of beliefs and doctrines which are
regarded by those who profess that religion to be conducive
to their spiritual well being; it is not correct to say that matters
of religion are nothing but matters of religious faith and religious
belief. A religion Is not merely an opinion, doctrine or beliel.
It has its outward expression in acts as well.”

The word ‘religious denomination' would mean & religious sect
or body designated by distinct name. Several religions founded by
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those who were born In the old religion are all part of a big entity
known as Hindu religion. Coming to the ancient or the old religion
as it was in Vedic and Pauranic times we find that the people then
too had dilferent cobjects of worship, which gradually gave rise to
various sects and breakaway groups by way of rebellion or otherwise.
Various other religions later came into existence like Islam and Chrlstla-
nitys In Commissioner H.H.E. vs. Lakshmindra Tirtha Swamler [AIR 1956
5.C. 2782} it was observed -

*The word ‘'religious denomination' has not been defined in the
Constitution of India. According to Oxford dictionary it would
mean collection of individuals classed tegether under the same
name, a religious sect or body having commen faith and organi-
sation and designated by a distinctive name.”

This test has been followed in S.P. Mitte! vs. Union of India [(198Y) ISCR
729]wherein it was observed 1-

"The words ‘religious denomination' must therefore satisly three
conditions, viz. (1) it must be a collection of individuals who
have a system of beliefs or doctrines which they regard as condu-
cive to their spiritual well being, that is, a common faiths (2) common
organisation; and (1) designation by a distinctive name.”

¥We may first takeup the 'Hindu religion'. Hindus constitute the
majority in this country. The word "Mindu' has mot been defined and
it can salely be said that there is no religion which is known as Hindu
religion like lslam or Christianity. When from western part of the
country attacks were made then those who were residing on the other
Side of the Sindhu river were named by the attackers as "Hindus”,
and the country was given the name of "Hindustan.” This would include
the entire Hindu religion as it existed then, which includes Jainism
and Buddhism, or the religion observed or practised in excluded areas
or those who were designated as tribes or aboriginals by the British
fulers for their own reasons. The Hindu religion in this wider sense
includes Jainism, Buddhism, Arya Samaj, Brohma Samaj, Prarthana
Samaj, Lingayats, Sikhism, Radhaswami. Hindu law as it was applicable
prior to the coming inte force of the Constitution of India is applicable
to all such religious denominations under various statutes like
the Hindu Succession Act, the Hindu Marriage Act, the Hindu Minority
and Adoption Act. i

Article 23 guarantees the (reedom of conscience and free profession,
practice and propagation of religion, but this freedom is subject to
public order, morality and health, and the State can restrict and regulate
this freedom for this purpose and the State can also frame any law
or restrict economic, {inancial political or other secular activity which
may be associated with a religious practice. It can also make laws
providing for social wellare and reform or the throwing open of Hindu
religious institutions of a public character to all classes and sections
of Hincdus. This would show that the Constitution has conferred powers
upon the State to interfere in the matters of Hindu religion which
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is over and above the restrictions or regulations which can be imposed
by law on the followers of all religions. Article 23 also confers the
right 1o propagate one's religion. Propagation ol religion will not
include conversion, as right to convert others is not a {undamental
right as has been observed in Rev, Stoinislous vs. State of M.P. (AIR 1977
SC 908). It was observed that what is freedom for one s freedom
for others in equal measure. It was held :-

“The word ‘propagation’ has no doubt been used in Article 25(1),
but what the Article grants is not the right to convert another
person to one's own religion, but to transmit or spread one's
own religion or an exposition of its tenets. It has to be remembered
that Article 2¥1) guarantees "freedom of conscience™ to every
citizen, and not merely to the followers of one particularreligion,
and that, in turn, postulates that there is no fundamental right
to convert any person to one's own religion, because if a person
purposely undertakes the conversion of another person to his
religion, as distinct from attempt to transmit or spread the
tenets of his religion, that would impinge on the *freedom of
conscience” "guaranteed to all the citizens of the country alike.”

In the said case reliance wasplacedon Rati Lal vs. State of Bombay(supra)
whereln it was observed 3-

“Thus subject to restrictions which this Article imposes, every
person has a {undamental right under our Constitution not merely
to entertain such religious belief as may be approved of by
his judgment or conscience but to exhibit his belief and ideas
in such overt acts as are enjoined or sanctioned by his religion
and further to propagate his religious views for the edification
of others."

Obviously thus the propagation of religion if it is not to violate any
constitutional provision or the rights guaranteed under it would stand
for propagation among the followers of the same faith. But any propa-
gation among the followers of any other religion attracting or alluring
them towards their religion, may be because of poverty, Ignorance,
illiteracy or frustration, could also amount to impingement on those
other's free conscience and would amount o Conversion.

Article 26 confers the freedom to manage religious affairs subject
to public order, morality and health, and every religious denomination
or any section thereof had the right to establish and maintain institutions
for religious and charitable purposes and to manage its affairs in
matters of religion and to own and acquire mavable and immovable
property and to administer such property in accordance with law,

The words ‘manage its own affairs in the matter of religion® are
important. The State has full right to decide as to what rights and
ceremonies are necessary to be observed in a particular religion in
which no interference by an outside agency can be made. This {reedom
ol course can be curtailed to the extent permitted in Articles 25 and 26
of the Constitution. Similarly the right to own and acquire property
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is also not absolute and is subject 1o restrictions and regulations which
may be made by the State. Obviously it is subject to the State power
to acquire property for public purpose under any law. But so far as rminer ity
institutions are concerned, the right to market value of property acquired
has been conferred upon them by Article 30. The State can place reason-
able restrictions and make regulations in the matters of transfer
of property of such religious denominations.

The right to compensation that may be claimed by a religious deno-
mination is different from its right to manage its affairs in the matter
of religion. A religious denomination has the right to administer its
property but the same can be done only in accordance with law, and
the law will encroach upon this fundamental right only when it is
necessary or when it is in conflict with other rights. A law - which
takes away the right of administration from the hands of a religious
denomination and vests it in another authority is violative of rights
guaranteed under Article 26(d) of the Constitution. But if the Collector
of the district or any other officer who may nat be the follower of
the religion concerned or member of that denomination is made a
member of the board of management the same will not violate Article
26(d) as the presence of the Collector in the Board's meeting only
helps the proper administration of the temple property. (See  Govindialji
Maharaf vs. State of Rajesthan, AIR 1963 SC 1638, para 60).

Article 27 prohibits the specific appropriation of the proceeds
ol any tax in payment of expenses for the promotion or maintenance
of any particular religion or religious denomination. The same is in
conformity with the Preamble of the Constitution which provides
it to be a secular State. So is the case with Article 28 of the Consti-
tution of India. Article 28 provides that no religious instruction shall
be provided in any educational institution wholly maintained out of
State funds, but this provision will not apply to an educaitonal institution
which is administered by the State but has been established _under
any endowment or trust which requires that religious instruction shall
be imparted in such institution. Article 28(3) further provides that
no person attending any educational institution recognised by the
State or receiving aid out of State funds shall be required to take
part in any religious instruction that may be imparted in such institution
or to attend any religious worship that may be conducted in such
institution or in any premises attached thereto unless such person
or. if such person is a minor, his guardian has given his consent thereto.

Articles27 and 28 as they read indicate that they exist for streng-
thening the secular foundation of the Constitution.

Articles 29 and 30 of the Constitution of India have guaranteed
cultural and educational rights of the minorities. These articles read
as under 1-

Article 29 : Protection of interests of minorities

(1) Any section of the citizens residing in the territory of
India or any part thereof having a distinct language, script or culture
of its own shall have the right to conserve the same.
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{2) No citizen shall be denied admission into any educational
institution maintained by the State or receiving ald out of
State funds on grounds only of religion, race, caste, language
or any of them".

Article 30 : "Right of minorities to establish and administer
educational bnstitutions -

(1) All minorities, based on religion, or language, shall have
the right to establish and administer educational institutions
of their cholce.

{1-A) In making any law providing for the compulsory acquisition
of any property ol an educational institution established
- and administered by a minority, referred to in clause (1), the
"' State shall ensure  that the amount fixed by or determined
under such law for the acquisition of such property is such
as would not restrict or abrogate the right guaranteed under

that clause. 5

| (2) The State shall not, in granting aid to educational insti-

| tutions, discriminate against any educational institution on
the ground that it is under the management of a minority
whether based on religion or language®.

Articles 29 and 30 confer five distinct rights :-

(i) Right of any section of citizens to conserve its own language,
script or culture [Art. 2%(1))

(ii) Right of a citizen not to be denled admission into any
State-maintained or State-alded educational institution on
ground only of religion, race, caste or language [Art. 29(2))

(iii) Right of all religious or linguistic minorities to establish
and administer educational institutions of their choice [Art.

o)k

{iv) Right of an educational institution not to be discriminated
against in the matter of State aid on the ground that it
is under management of a minority.

(v} In the event of compulsory acquisition of any property
of an educational institution established and administered
by a minority based on religion, or language, the State shall
ensure that the amount fixed by or determined under such
law for the acquisition of such property is such as would
not restrict or abrogate the right guaranteed under that
clause [Art. JX1A)L

Article 3 does not use the word 'citizen' but it does not confer any
L right on foreigners, not residents of India, to claim a right to setup
educational Institutions of their choice. Persons setting up educational
institutions must be resident of India and they must form a well-defined
religious or liguistic minority in this country. To incorporate in the
interpretation of Article 30, in respect of an institution established
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by a minority, the condition that it must in addition be proved to
have been established by persons who would, if the institution had
been set up alter the Constitution, have claimed Indian citizenship,
is to whittle down the protection of Article 30 in amanner not warranted
by the provisions of the Constitution.

Article 3 indicates that the choice Is not limited to Indians to
conserve language, script or culture, but a minority community can
elfectively conserve its language, script or culture by and through
educational institutions of its choice.

Articles 29 and 30 create separate rights and it is possible that they
may overlap in a given case.

The word ‘mincrity’ has not been defined in the Constitutidn of
India though it may be sald that a 'minority’ can exist only il there
is a majority. In Kerala Education Bill's Case®the Supreme Court observed
that minority is a term which i3 not delined in the Constitution but
it must be held that a minority community means a community which
is numetically less than 30 percentj but then the question is not fully
answered, for part of the question has yet to be answered, namely,
30 per cent of what? Is it 50 per cent of the entire population of
India or 30 per cent of the population of a State forming a part of
the Union? No final opinion was expressed in the said case. But in
D.A.V. College, Jullundur v. State of Punjab}*itwas cbserved that mino-
rity should be determined in relation to a particular impugned legislation.
It was held that in S5tate ol Punjab;, Arva 5ama) will be & minority
community. Thus the view appears to be that the determination of
this gquestion is to be based on the area of operation of the particular
piece of legislation.

The concept of minority in the context of the Constitution of India
is of wariable character and has a diversified character in accordance
with the population of its country and the 5States. After partition
ol the country on religious grounds a separate State was carved out
on the eastern and western sides of the country on the basis of followers
of Islam being in majority in these arcas called Pakistan, and the
remalning part is known as 'India that is, Bharat'. In India in some
of the States members of the. Hindu community are thus claiming
the privileges and benefits of being members of minority community.
In Jammu and Kashmir Muslims are in majority, while in Nagaland,
Meghalaya and Miroram the Christians are in majority and in rest
of the Bharat, Hindus are In majority.

Hindus, Muslims, Christians or persons of any religious community
are the sons ol the soll and the question 3tlll remains whether the
use of the word "minority' in the Constitution of India will not create
a feeling of separation and seggregation amongst members of various
communities following different religions, and falths and be a permanent
hurdle in the way of national integration.

Article 29(1) of the Constitution of India confers on all sections
of persans, may be in majority or minority, the rights mentioned in
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the said Article. Even though the marginal note of it uses the word
minority, but obviously the language, as it Is, does not restrict it
to minorities. So far as clause (1) is concerned, the only condition
is that the section of the citizens must have a distinct language,
script or culture of its own. It is not necessary that they may comntitute
a religious linguistic minority as required by Article 30(1) of the Consti-
tution of India. The word used in this Article is "conserve™ which
is wider than the word "preserve”. In Jogdev Singh Sidhanti ¥. Pratap
Singh Daulata (AIR 1963 SC 183) the Supreme Court observed that “the
right to conserve the language of the citizens includes the right to
agitate lor the protection ol the language.”

It is to be noted that apart from the right to conserve language
and script, the right to conserve culture has also been given. Undoubtedly
the word ‘culture' is a word of wide import, but the Constitution
has nowhere mentioned the word 'culture’. Those who reside in excluded
areas or those who keep themselves away from modern civilization may be
seen 1o have a separate culture, religion or language from other sections
of the society, but the impact of western culture has affected themn toc.
lslamic culture has undoubtedly affected the culture of this country
and those who came from outside became the sons of the soil and
they have adopted the culture of this country as a part of their culture,
and the culture of the countrymen is now a composite culture. The
object of our Constitution is to being about unity and integrity of
India.-The fundamental duties mentioned in Article 51-A of the Consti-
tution of India, though not enforceable through court of law, have
inter alia cast on every citizen a duty to value and preserve the rich
heritage of our composite culture. This shows that our Parliament
was fully conscious of the fact that India has got a rich heritage
of composite culture and it is the duty of every citizen to preserve
the same. L

Discrimination against any citizen on the ground of religion in
the matter of admission to any educational institution is probibited
by Article 2%2) of the Constitution and il admission is refused on
this ground and not on any other ground, obviously it would be vialative
of the fundamental right guaranteed under Article 2%2) of the Consti-
tytion. The use of the word ‘only’ before the word "religion, caste
or language® Is significant. The use of the word 'any of them' gives
further emphasis that none of the factors mentioned in the Article
can be made the sole basis of discrimination in the matter of reservation
of seats in the educational institutions.

In the case of State of Bombay v. Bombay Education Soclety (AIR 1934
$C 3%1) the Bombay Government issued a direction that subject to
certain exceptions no State-aided Primary or Secondary School should
admit students to a class where English was the medium. The Supreme
Court while rejecting the plea that the object ol the impugned order
was to promote Indian languages held that the order in effect involved
infringement of Fundamental Right under Article 242 of the Consti-
tution in the matter of admission on the ground of language. It was
observed that the citizens of the very section whose language, script
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or culture I3 sought to be comserved by the Inatitution, or citizens
belonging to the very minority group which has established and has
administered the institution, do not need any protection against them-
selves and, therefore, Article 2%2) is not designed for the protection
of this section or this minority. Nor do we see any reason to limit
Article 2%2) to citizens belonging to minority groups other than the
section or minority referred to I Article 1) or Article 30{l). For
the citizens who do not belong to any minority group may quite concei-
vably need this protection which they have got as the citizens of
such other minarity group.

In AIR 1938 5C 936 the Supreme Court observed that the real
import of Article 2%2) and Article 30{1) of the Constitution seems
to be that they clearly contemplate a minority institution with a
sprinkling of outsiders admitted to it, and even I non-members of
the community are admitted to the institution, it will continue to
be a minority institution.

The educational rights of the minorities and of institutions run
by them are enshrined in Article 3 of the Constitution of India,
which rights are not available to nor can be claimed by the majority.
The policy laiddown in Article 2%1) of the Censtitution of India viz.,
right of minorities to conserve their language and culture which obviously
includes the right to preserve and develop the same is carried further
by Article 3 of the Constitution of India. But the considerations on
on which Article 29(1) confers the right not only upon a minority
as understood in its technical sense, but also upon sections of the
citizens which may technically be majority, do not apply to Article 30
under which the beneficiaries are only minorities, either religious or
linguistic. There Is yet another distinction between these two Articles.
Article 2%1) confers right in respect of three subjects viz., language,
script and culture, while Article 30(1) deals only with the rl?nt to
establish and administer educational institutions. Article 30(1] thus
guarantees no right to religious minorities who have no distinct language
and culture.

There have recently been quite a large number of cases on Article
30 of the Constitution of India decided by the Supreme Court in which
the scope of Article 30 has been defined and effect of earlier decisions
has been diluted to some extent. The benefit of Article 30 is avallable
and can be claimed only by the institutions which have been established
and are administered by the members of a minority community who
have got a right to establish educational institutions of their choice.
These words indicate that the extent of the right is to be determined,
not with reference to any concept of State necessity and general
societal interest but with reference to the educational institutions
themselves, that is, with reference 1o the goal of making the minority
institutions "elfective vehicles ol education for the minority community
or other persons who resort to them®™. The words ‘established' and
‘administered’ in Article 30 show that the same are to be read conjunc-
tively il the institution has not been established by membsers of the
minority community, the benefits of Article 30 may not be available
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to such Institutions even though they are being administered by a
particular religious community., The word ‘administered’ has been
used in this context and consists of the following things, as has been
held in Azeez Basha's case (AIR 1968 5C 662)

(a) The choice of its Managing or Governing body.
(b} the choice of its teachers,
ic) not to compel or to refuse admission in the institution,

(d) the use of its properties and assets for the benelit ol the insti-
tution,

{e) to select its own medium of instruction.

After this decision amendments were made: in the Aligarh Muslim
University Act and it was held that in order to claim the benefit
of Article 30 of the Constitution the institutions must b2 established
by membars of the religious community and be also administered
by them. Moreover, the bensfit of Article 30 is avallable only, to
the educational [nstitutions which are genuinely of the minorities.
In the case of A.P. Christians Medicol Educational Society v Govemn-
ment of Andhra Prodesh[(1986) 2 SCC £67]it has been held that :-

“Ths object of Article 30{l) is not to allow bogies 1o be raised
by pretenders but to give the minorities ‘a sense of security
and a feeling of conlidenze' not merely by guaranteeing the
right to proless, practise and propagate religion to religious
minorities and the right to conserve their language,script and culture
to linguistic minorities, but also to enable all minorities, religious
or linguistic, to establish and administer educational institutions
of their choice. What s Imperative is that there must exist
some real positive index to enable the institution to be identified
as an educational institution of the minorities. The Government,
the University and ultimately the court have the undoubted
right to pierce the ‘minority veil' and to go behind the claim
that the institution is a minority institution and to investigate
and satisly itsell whether the claim is well founded or not.”

But the rights of the minority inititutions in the abive mattlers are
not avsolute but are subject to the State's power 1o impose certain
regulations and restrictions.

In the case of Christian Medical College Hospital Employees Unlion
and another v. Christia1 Medical College Vellore Association and others
[(1987) & SCC 691] it was observed that "the right under Article 30(1)
is subject to the regulatocy power of the State. Article 30(1) is not
a charter for maladministration. Social welfare legislation and similar
regulatory measures, though they have some effect on the right under
Article 30{1), do no: constitute an abridgment of such right. Court
has to strike a Salance between the constitutional obligation to protect
whit was secured to the -ainorities under Article 30(1) and the social
necessity 1o protect the members of the staff®.
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In the said case the Court held that the benefit of sections 9-A,
10, 11-A, 12 and 33 of the Industrial Disputes Act is also available
to the members of the staff of institutions run by minority communities
like Christian Medical College and Hospital at Vellore inasmuch as
the provisions of the Act are regulatory in nature and donot abridge
the right under Article 30(1) of the minority institutions.

In Frank Anthony's case (AIR 1987 SC 311) certain observations were
made regarding the powers of the State to regulate the working of the
minority institutions in certain matters. The Supreme Court after taking
into consideration certain cbservations made in the earlier decisions, which
were explained and enunciated to some extent, coserved as under i-

"The maintenance of educational standards and excellence of
of the educational institutions would depend directly on the
excellence of the teaching stalf, and in turn, that would depend
on the quality and the contentment of the teachers. Conditions
of service pertaining to minimum qualifications of teachers,
their salaries, allowances and ather conditions of service which
ensure security, contentment and decent living standards to
teachers and which will consequently enable them to render
better service to the institution and the pupils cannot be said
to be violative of Article 30(1). The management of a minority
educational institution cannot be permitted more than any other
private employee. Oppression or exploitation of the teaching
staif of an educational institution is bound to lead, Inevitably,
to discontent and deterioration of the standard ol instruction
imparted in the institution, aflecting adverssly the object of
making the institution an effective wehicle of education for
the minority community or other persons who resort to it. The
management ol a minority institution cannot complain of invasion
of the fundamental right to administer the institution when
it denies the members of its stal! the opportunity to achieve
the very object of Article 30(1) which is to make the institution
an effective vehicle of education.”

The minority institutions who claim the benefit of Article (1)
cannot also deny admission to the students not belonging to the minority
community who, as has been noticed, cannot be compelled to take
any particular religious instructions. Undoubtedly Article 30 has conferred
certain fundamental rights on the minority communities, but the guestion
will still remain whether overstretching them would be conducive
towards safeguarding the unity and integrity of India which is one
nation. 5o long as the 'minority’ character of 1 community Inemphasised
it will make its members over-conscious of their separate identity,
and it may not help the process of their assimilation into the main-
stream of the country. It is however a matter which Is for Parliament
to consider.

Another right which i3 secured to the minority institutions is that
the State will grant ald to them, which will not be denied on the
ground that it is under the management of a minority community,
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maybe a religious or linguistic minority. Aid can be denied on any
other ground, but not on the ground of religion and language.

Similarly il there is compulsory acquisition of property of anyminority
institution, it will be the duty of the State that the amount of compen-
sation which is fixed would not be such which may restrict and abrogate
their rights, meaning thereby that other constitutional provisions
in the matter of amount of compensation will not be applicable to
minority institutions.

Thus while the institutions run by a majority community will have
no fundamental right to compensation in case of compulsery acquisition
of the property, the educational institutions belonging to a minority
community will have the fundamental right to compensation which
they can enlorce through court of law and its quantum cannot be
illusory. The property of a minority educational institution thus stands
on better {ooting than the property of other Institutions run by a
majority community. How far the existence of this provision will
make members of the minority community free from a feeling of
separation and seggregation is yet to be seen.

So far as linguistic minorities are concerned, it is to be noticed
that the benefit of the protection can be claimed by a linguisticminority
in a State although it forms linguistic majority in an adjoining area
{as in the case of dispute between Maharashtra, and Karnataka), and
if this thing is claimed in the entire country, the question will arise
whether it will be conducive for the integrity and unity of the country.
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FREEDOM OF TRADE AND COMMERCE; CONSTITUTIONAL SCHEME
P.M. Baksh]
Article 14

The Indian Constitution contains three groups of provisions which
are relevant from the practical point of view when one is concerned
with the constitutional walidity of legislation relating to Ireedom of
trade and commerce. In the fint place, there is article 1% which
provides that State shall not deny to any person equality before the
law or the equal protection of the laws within the territory of India.
Case law on this article on various matiers of legislation, is legion.
For the present purpose, one can only highlight the test usually adopted
to determine whether a classification challenged a3 wiolating equality
is permissible. It may be mentioned that article |I§ combines (i) the
English doctrine of rule of lawy (ii) the equal protection clause of
the Fourteenth Amendment (o the American Constitution (Chief Justice
Dass in Basheshar Nath v. C.L.T. AIR 1959 S.C. 169, 138;) and (iil) the
concept of equality belore law as found in the Constitutlon of lreland
{State of West Bengal v. Anwar Ali, A.LR. 1952 5.C. 75, 79). The
tests usually adopied fo determine the permissibility of classification are=
(1) that the classilication must be founded on an intelligible differentia
which distinguishes persons or things that are grouped together from
others lelt out ol the group; and (2) that the differentia must have a
rational relation to the object sought 1o be achieved by statute in
question. (Burdhan Chouchry v. State of BiharA.LR. 1953 S.C. 191, 199).

Article 19

The second important constitutional provision is that contained in
article 19 guaranteeing the right to every citizen to carry on any
trade, business or professlon subject to reasomable restrictions which may
be imposed in the interest of the general public. Here, it Is not merely
the element of discrimination between one group and another which
is materialy the restriction imposed must be reasonable and in the
interest of the general public. It is therelore permissible for the court
to examine the guality as well as the quantity of the restrictions.
The test for determining reasonableness in this context was laid down
by D‘ii.r!llu'l.titl: Shastri in State of Madras v. V.G. Row, A.LR.
19352 5.C.° 196, 200 and is in the following words &=

*The nature of the right alleged to have been infringed, the
underlying purposes of the restrictions imposed, the extent
and urgency of the evil sought to be remedied thereby, the
disproportion of the imposition, the prevailing conditions
at the time, should all enter into the judicial verdict.”

The main function of the court here is to strike a proper balance
between individual liberties and social control. It may be mentioned
that although, textually; article 19 is confined to citizens, this restriction
is often circumvented by recognising judiclally the right of shareholders
to challenge the wvalidity of legislation affecting the corporation./R.C.
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Cooper v. Union of India, A.L.R. 1970 S5.C. 364, 585, Press Tnust of
India v. Unlon of India, A.LR. 1976 5.C 1085, 1030.

Article 31 eic

The third group of provisions in the Constitution (article 301 and
the succeeding articles) represents a complicated scheme. A cryptic
provision begins this group by enacting that subject to the other provi-
sions of this part of the Constitution, trade, commerce and intercourse
throughout the territory of India shall be free. It Is generally belleved
that this idea Is derived from the Australian Constitution, 5ection
92. Section 92 of the Australian Constitution (Commonwealth of Australia
Act) reads 1 "On the Imposition of uniform duties of custom, trade,
commerce and Intercourse among the 5tate, whether by means of
internal carrlage or ocean navigation, shall be absolutely f{ree™. In
the Indian Constitution, the very next article - article 302 - authorises
Parliament to Impose by law restrictions on the above freedom “in
the public interest”. Generally, it s presumed that this embodies
the law in the American Constitution where Congress has power to
regulate commerce with foreign nations and among the several States
and with the Indian tribes (U1.S. Constitution article I, section &, clause 3).
Although article 302 mentions only Parliament, it is permissible to
delegate the power to the executive. [ Krishanlal  Pravin Kumar v,
State of Rajasthen, A.LR. 1982 5.C. 29, 30, M). On this power of
Parliament toregulate trade etc., article 303 (1) imposes a restriction
prohibiting a law giving preference to one State over another or making
any discrimination between one State and another, by virtue ol any
entry relating to trade and commerds in the legislative Lists. But
this restriction can be relaxed by Parliament by law under article
M) for dealing with a situation arising from scarcity ol goods
In any part of india.

Coming more particularly to the power of 5tates, to hcgii.n with,
they must also comply with article 301. Further article 3331} applies
to States also and prohibits the States from making any law preferring
one State over another, or discriminating between one state and another
by virtue of any entry relating to trade and commerce in the legislative
Lists. Here, there is no relaxation of the limit imposed on legisiative
powers even for dealing with scarcity of goods. However, article J04(b)
ol the Comstitution permits a State Lepislature by law to impose “such
reasonable restrictions on the freedom ol frade, commerce of nter-
course with or within that 5tate, as may be required in the public
interest, subject to the condition that the proposal for legislation
must have been introduced with the previous sanction of the President.”
Existing laws are, by article 33, saved from article-301 and 303
except where the President otherwise directs. The most Important
provision from the point of view of State Legislatures is article 3G4(b).
article 304(a) is confined to taxation and permits a State Legislature
10 impose on goods imported from other States any tax to which similar
goods manufactured or produced in the State are subtect, but without
discriminating between goods imported from outside the 5tate and goods
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manufactured within the S5tate. Article 31 Is generally regarded
as the source and the key provision, to which the remaining articles
are In the nature of exceptions.(Atiabari Tea Co.v. State of Assam, AIR
1961 SC 232, 249). Finally, it may be mentioned that article 303 is partly
inspired by section 297 of the Government of Indla Act, 1933 which
prohibited the provinces from restricting the entry into the Province or
export from the Province of goods by virtue of any entry relating to
trade and commerce and also prohibited the levy ol any discriminatory
tax on incoming goods from other provinces.
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CONCEPTS OF "REPUGNANCY", 'PITH AND SUBSTANCE' AND
'INCIDENTAL ENCROACHMENT' WITH REFERENCE TO
DISTRIBUTION OF LEGISLATIVE POWERS :
ARTICLES 266 AND 234 OF THE CONSTITUTION

Mr Justice B.D. Agarwal

Our Constitution is federal in character though the extent of
federalism is largely watered down because of the peculiar conditions
of the country. This has been described as cooperative federalism.
In a federal constitution there has to be distribution of legislative
powers between the centre and the states. The Constituent Assembly
had before it three models namely the Constitution of Canada, Australia
and the Government of India Act, 1935. The 1935 Act drawn by the
British Parliament had itself in its background the constitution of
the two other countries. Our Founding Fathers after long deliberation
took decision to adopt as model the Government of India Act, 1935,
keeping in view the distinct advantages.

One such benefit is that the three legislative lists were superbly
drawn in the 1933 Act.The overlapping was minimal possible and there
had been judicial decisions of the Privy Council and the Federal Court
resolving some of the differences. That Act took care to engure that
the subjects of legislation mentioned in each List is mutually exclusive
as far as possible. Secondly, entries relating to taxation were separated
from entries relating to general subjects of legislative power. Signifi-
cantly, the Concurrent List contains no tax, but provides only for
{ees. The three Lists of 1933 Act have been bodily lifted to the Consti=
tutlon with some verbal changes only.

Under the scheme of the Constitution, Clause (3) of Article 246
confers exclusive power in the State Legislature to enact law in respect
of matters enumerated in the State List, This is List IL I, however,
is subject to Clauses (1) and (2). It follows that if the subject also
falls in Union List (List 1), you have to take it as excluded from List
. In case the matter falls in List Il which is the Concurrent List
it should be considered as taken out of List L In that event, the Parlia-
ment and the State Legislature both have competence to legislate.
This in brief is the broad scheme of Article 286. Residuary subject,
if any, though *he chances are rare, falls under the Union List (Entry 97),

Despite the great dexterity and the ingenuity exercised in drawing
the three lists, overlapping on occasions or to some extent is inevitable.
Legislation though at its face appearing to deal with a subject in
one -list may touch also on a subject in another List. I the Courts
were 10 go by superficial appearance only, several Acts might come
1o be declared ultrg vires the legislative competence. This certainly
could not be the intention of the Constitution makers. You may on
occasions have a feeling that a subject falls in part within two Lists
or you may think that the subject is primarily within one List, but
it also touches another List. Occasion may also arise for you to consider
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at times whether the scope or content of an entry covers the subject
matter of the legislation which it is proposed to draft. How to resolve
the situations as these 7

Certain basic principles must need be borne in mind in this connec-
tion 1-

(1) Entries incorporated in the Lists are not powers of legislation.
Instead these are fields of legislation. The entries are merely
legislative heads. These are only enabling in character (see Prem
Chand Jain etc. v. R.K. Chhabre (1988) 2 SCC 302. Harak Chand
?I?] 1970 SC 1831; Srate of Bihar v. Kameeshwar AIR 1932 SC

32).

(2) Entries In each of the Lists have to be given wvery liberal and
wide interpretation. They must not be construed narrowly or pedanti-
cally. There should be no attempt to whittle down their scope.
[ 5.P. Mittal v. Union of India (1983) | SCC 51.] It must be remem-
bered that the subjects dealt with in the three Lists are not always
set out with scientific definition. The construction put on them
must be large and liberal.

{3) The resultant effect ol these accepted principles is that the general
words used in the entries extend to all ancillary, subsidiary or
incidental matters. It is immaterial that the entries do not spell
out or reler to these other things. They go with the baggage.
It could neither be possible nor expedient to make a mention thereaf.
All that is to be considered implicit.

Thus 1

(a) There may be legislation giving retrospective elffect. Depending
upon legislature's policy.a legislation may not only be prospective,
but also retrospective. Except in the case of creating criminal
ollfence due to Article 20(1), a piece of legislation may be made
effective from a post date, regard being had of course to the
restraint of Article &,

{b) Validation enactment may also be framed. If a legislation or
executive order has been struck down by Court, it is open
to. rectily that shortcoming and wvalidate the past effect of
the legislation. This no doubt is subject to the competence
of the legislature otherwise. All that is regarded incidental
to legislative entries.

(c) Provision may be made for punishment of breach of any statutory
provision or to prevent evasion thereof. That would as well
be ancillary. The words "with respect to® are interpreted to
include the same.

Those of you interested may prolitably reler to United Provinces
s Mf., Atiga Begum & Others (AIR 1981 Federal Court 165 "Land™
under Entry 21 of Provincial List was held to cover also legislation
providing for regularisation of remissions.). See also B.5 Joshi wv.
Ajit Mills Pvt. Lid. (1977) & SCC 98 -
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Legislative entry is of sales tax vide Entry 54/64 State List. It
was held these covered also legislation providing for appropriation
by State Government of tax illegally collected by dealers.

With a view 1o resolve the tangle created by overlapping-real
or fanciful = the concept evolved is of 'pith and substance's The Privy
Council evolved this in interpreting the provisions of the Canadian
Constitution. In India this was first applied by the Federal Court
in the Central Provinces Case (AIR 1939 F.C.L). In that case, the
Court reconciled the entry relating to Excise in the Central List
and Tax on Sales of Goods in the Provincial List of the Government
of India Act, 1935, It was held that excise came in respect of the
manufacture of goods whercas sales tax s tax imposed in respect
of the sale of goods. 2

What does the notion of pith and substance denote? It suggests
that whenever the question arises whether a legislation falls within
an entry in one List or the other, you try to ascertain the geal nature
and character of such legislation. Consider it as a whole. See the
legislative policy, the statement of objects and reasons, the design
and purport as disclosed by its language and take into account the
effect it would have in its actual operation. Go deep into ity delve
into these details and thus come into grip with the predominant theme
of the legislation. This will give you a clear idea as to which list
primarily covers the statute.

It will often be that entries in one List cover an Act in part and
to some extent the provisions appear tb be fovered by another List.
There comes the principle of incidental encroachment. Any such trespass
has to be ignored. The standard again is not whether trespass is more
or less but whether in pith and substance, the Act falls within one
List or the other (Profulla Kumer Mukherjee v. Bank of Commerce,
Khulna.AIR 1947 PC &0). "If a statute is found In substance to relate
to a topic within the competence of the legislature, it should be held
to be intro wvires, even though it might incidentally trench on topics
not within the legislative competence”. (A.S. Krishna ond others v.
State of Modros ¢t AIR 19357 SC 297.)

Some illustrations may serve further to clarily the position i-

1. AIR 1981 PC &7 (Subrehmanyan Chettiar v. Muttuswami Goundan)-
Madras Agriculturists Relief Act, 1934,

2. AIR 19&] PC |& United Provinces v. M1. Atiga Begum) -Regularisation of
Remissions Act, 1934,

1. AIR 1967 PC &0 : (Profulls Kumar Mukherjee v. Bank of
Commerce) = Bengal Money Lenders Act, 1940.

b, AIR 1950 FC 59 1 (Lakhi Narayon Das w. Provines of Bihar) =
Rihar Maintenance of Public Order Act, 1949,

5. AIRI95ISC297:({AS. Krishna v. Madras Stafe) - Madras Prohibition
Act, 1937
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If the encroachment is minimal and does notaffect the dominant
part of some other entry, which Is not within the competence of
the State Legislature, the Act may be upheld as constitutionally valid.
It was held in Indian Tobacco Co. Ltd. v. State of Kamataka(1985)Suppl,
SCC 476 that the State had no jurisdiction to levy market fee in respect
ol tobacco because that directly collides with the Tobacco Board Act,
1373 framed by Parliament, covered by List L

Refer also the Ishwari Kheton Sugar Mills Case (19830) & SCC 13
where relerring to Konnon Divon Hills Produce Co. Ltd. (1972) 2 SCC
218 held ‘effect is not the same thing as the subject matter.'

Also State of Kermateko v. Renganath Reddy (1977) & SCC 47]-
Incidental trespass would not invalidate the Law (Entries 42/33 of
List III).

Coming to the concept of ‘repugnance’ now, we turn to Article
234 of the Constitution,Clause (1) lays down the general rule. If there
is repugnance between law made by Parliament before or after the
Constitution and the law of State legislature on a subject in the Concu-
rrent List, the Central Act prevails to the extent of the .
To this general rule, Clause (2) contains an exception. In case there
is assent obtained of the President, the State Legislation would prevail
if it is repugnant to Central Legislation and is on a subject of the
Concurrent List. There is, however, a proviso to Clause (2) which
qualifies the same. Despite President's assent being given, it remains
open to Parliament, to enact on the subject and |t may repeal the
State law expressly or even by implication. Then in that event, the
State Act would cease to prevail.

In this connection, two things must be kept in view -

{1) The Subject matter of legislation both of Parliament and the State
legislature is of Concurrent List;

(Z) The State Law becomes inoperative under Clause (1) to the extent
of repugnancy alone, and not beyond.

Article 25% (1) has no application to cases of repugnance due to
overlapping found between List Il on the one hand and List I/l on
the other. Il such overlapping exists in any particular case, the State
law will be ultra vires for want of legislative competence.

To ascertain repugnancy the following principles were affirmed
by the Supreme Court in Deep Chand efc. v. Stale of U.P., AIR 1959
S5C B4R 13-

(1) Whether there is direct conflict between the two provisionsg

(2) Whether Parliament intended to lay down an exhaustive code in
respect ol the subject matter replacing the State Act; '

(3) Whether the law made by the Parliament and the law of the State
Legislature occupy the same field.
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Similar te3t was laid down in AIR 1954 SC 732 (Zaverbhai v. Sfafe of
Bombay). The case of Tika Ramji v. L.P. (AIR 1936 5C 676 accepts these
tests as useful guides.

In short, the guestion of repugnancy under Article 258(1) arises
only in case both the Legislations occupy the same field with respect
ta one of the matters enumerated in the Concurrent List and there
is direct conflict between the two laws. (See Hoechst P. Ltd. v. Bihory
AIR 1983 SC 1019— Held provision for surcharge on price of drugs
under Entry 56 of List I1-not to be passed on to consumers nof repugs
nant to control on price of drugs by Central Government under E.C.,
Act covered by Entry 33 List U
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ORDINANCE MAKING POWER
Mr N.K. Narang

Articles 123 and 213 of the Constitution empower the President
and the Governor respectively to issue Ordinances. The purpose of
these Articles Is to provide a machinery for legislation during the
period the Parliament or as the case may be, the State Legislature
is not in session. The Ordinance making power of the Governor is
similar to that of the President except that Article 213 provides
for certain additional limitations in the exercise of the power
by the Governor.

Almost similar provisions were there in the Government of India
Act, 1913 (Section 72) and the Government of India Act, 1933 (Sections &7
and 83). Before examining the nature or scope of Ordinance making
power of the President or the Governor, it may be useful to read Article
213 which is the only Article in Chapter IV of Part VI of the Consti-
tution and begins with the heading 'Legislative Powers of the Governor’.

Article 213 is as follows 1-

Power of Governor "213.(1) If at any time, except when the Legislative
to promulgate Assembly of a State is in session, or where there is a
Ordinances during Legislative Council in a State, except when both
recess of Legis-  Houses of the Legislature are in session, the Geover-
Lature. nor s satisfied that circumstances exist which

render it necessary for him to take immediate

action, he may promulgate such Ordinances as the circumstances appear
to him to require ¢

Provided that the Governor shall not, without instructions from the
President, promulgate any such Ordinance if 3

(a) aBill containing the same provisions would under this Constitution
have required the previous sanction of the President for the
introduction thereol into the Legislatures or

(b) he would have deemed it necessary to reserve a Bill containing
the same provisions for the consideration of the President;
oF

{c) an Act of the Legislature of the State contalning the same
provisions would under this Constitution have been invalid
unless, having been reserved for the consideration of the President,
it had recelved the assent of the President.

(2) An ordinance promulgated under this article shall have the same
force and effect as an Act ol the Legislature of the State assented
to by the Governor, but every such Ordinance —

(a) shall be laid before the -Legislative Assembly of the State,
of where there i3 a Legislative Council in the State, before
both the Houses, and shall cease to operate at the expiration of
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six weeks from the reassembly of the Legislature, or il before
the expiration of that period a resolution disapproving it is
passed by the Legislative Assembly and agreed to by the Legisla-
tive Council, il any, upon the passing of the resolution or,
as the case may be, on the resolution being agreed to by the
Councili and

{b) may be withdrawn at any time by the Governor.

Explanation &-

Where the House of the Legislature of a State having a Legislative
Council are summoned 1o reassemble on different dates. the period
of six weeks shall be reckoned from the later of those dates for the
purposes of this clause.

(M) If and so far as an Ordinance under this article makes any provision
which would not be wvalid if enacted In an Act of the Legislature of
the State assented to by the Governor, it shall be void &

Provided that, for the purposes ol the provisions of this Constitution
relating to the elfect of an Act of the Legislature of a State which
is repugnant to an Act of Parliament or an existing law with respect
to a matter enumerated in the Concurrent List, an Ordinance promul-
gated under this article in pursuance of instructions from the President
shall be deemed to be an Act of the Legislature of the State which
has been reserved for the consideration of the President and assented
to by him."”

MHature of the Power
Whether Executive or Legislative 7

It has been settled by a number of decisions of the Supreme Court
that the power to issue ordinances under Article 123 or Article 213 s
Legislative. See R.K. Garg vs. Union of India (The Bearer Bonds Case)
AIR 1931 5.C. 2138, A.K. Roy . Union of India AIR 1932 5.C.
710, K.Nagraj & others +vs. State of Andhra Prodesh and another
{1985} 1 5.C.C. 323, T. Venkata Reddy va. State of Andhra Prodesh AIR
1985 5.C. 725, D.C. Wodhwa va. State of Bihar AIR 1987 5C 37+ and
M/s Utkal Contractors and Joinery (P) Ltd. & Others vs. State of
Orissa AIR 1987 5.C. 2310.

It is pointed out that the heading of Chapter IV of Part VI in which
Article 213 occurs itsell proclaims that power to lssue ordinance
is legislative power of the Governor. Article )67 which relates 1o
interpretation of the Constitution also provides by clause (2) that —

"Any reference in this Constitution to Acts or laws of or made
by Parliament or to Acts or Laws of or made by Legislature of 5tate
shall be construed as including reference to an Ordinance made by
the President or an Ordinance made by the Governor.®

Then, Article 21M2) itself says that an Ordinance promulgated
under this Article shall have the same force and eifect as an Act of
Legislature assented to by the Governor.




Thus, it is lirmly established that issuing of an Ordinance under
Article 213 is legislative and not executive act of the Governor. It
therefore follows that subject to the conditions mentioned in the
Article itsell and other provisions ol the Constitution, the power of
the Governor to legislate i3 co-extensive with the power of State

Legislature.

We may now examine the circumstances in which an Ordinance
may be promulgated,the period for which it may remain in force and
the constitutional requirements for the promulgation thereol.

A perusal of Article 213 will show that an Ordinance can be promul-
gated when both the Houses of the Legislature are not in session
and the Governor is satisfied that circumstances exist which render
it necessary for him to take immediate action. We may examine it
as follows;

When both the Houses are not In session
l. Meaning of - f

(a) both the Houses.
(b) in session.

2. Ordinance promulgated when both the Houses are in session l.e.
before order of Prorogation is made and notified will be void.

Bidya v. Province of Biher AIR 1950 (Patna) 19
Satisfaction of Governor

(a) Satisfaction not the personal uluhctim of the Presldent
or the Governor-who acts on the aidand advice of the Council of
Ministers.

n.C. Cooper v, LUnicnof India AIR 1870 5.C. 584 Shamsher Singh
v. Stale of Punjab AIR 1874 5.C. Page 2152.

(b} is the satisfaction justiciable 7

Since the word ‘satisfied' denotes "subjective satisfaction,' the
Courts could not gquestion the bonalides of such satisfaction.
This was the view on cases under section &2 of the Government
ol t:'rdu Act, 1933 and also in cases under the Constitution
of India.

Lokhi Narain Dot v, Province of Bihar AIR 1850 F.C. 58.
King Emperor v. Banwar{ Lal (1945) 72 LA. 57 (P.C.)
5.K.G. Sugar Mills v. State of Bihar AIR 1874 5.C. 153).

In R.C.Cooper v, Union of India AIR 18T05C 554 (The Bank Nationali=
sation Case), the minority view suggested that since the "satisfaction’
was a condition precedent for the exercise of power, it was open
to an aggrieved person to challenge the exercise of the power in a
given case on the ground that no such genuine satisfaction could be
entertained in facts and circumstances of the casej or in other words
the action of the President or Governor was malafide.
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By the Constitution J}8th Amendment Act, 1973 clause (8) was
inserted In Article 123 as well as in Article 213 providing specifically
that the satisfaction of the President or Governor that circumstances
exist which render it necessary to take Immediate action "shall not be
questioned in any Court on any ground™ By the s4th Amendment |978,
these clauses were omitted. The question Is what is the elffect of
the amendment. Whether the Governor's satisfaction can be challenged
on the ground that the conditions to the exercise of power did not
exist or the exercise of power is malafide. In A.K. Roy v. Union of India,
(1982) | 5.C.C. 270, the Supreme Court held that because of the
amendment made by Constitution bbth Amendment Act judicial review
of President's satisfaction was not totally excluded. It also held that
the satisfaction ef the preconditions of Article 123 cannot be regarded
as a purely political question and kept beyond judicial review (As
held in State of Rojasthen vs. Union of India AIR 1877 5.C. 1361).
Howewver, the Court refused to enter into the question as the Ordinance
had been passed into an Act and also on the ground that pleadings
were insullicient to raise a plea of malafide.

However, in subsequent cases K. Nogroj and Others vs. Stafe ef
Andhra Prodesh AIR 1935 5.C. 331 and T. Venkata Reddy efc. va.
State of Andhra Predesh AIR 1985 5.C. 724, the Supreme Court has cate-
gorically held that the President's or the Governor's satisfaction is not
justiciable. In a very recent case, in Re Nogendra Sharma v. The Reglo-
nal Manager, U.P. State Rood Tronsport Corporation, Ghaziobod and
Others (1983) 1& ALR &5 (HC) the Allahabad High Court
has reiterated the view that satislaction of Governor is not justiciable.
in D.C. Wadhwo vs. State of Bihar AIR 1987 S.C. 579, also it has been
held that the satisfaction ol the Governor is not justiciable. In that case
the Bihar Government re-promulgated several Ordinances again and again
without getting them replaced by Acts of Legislature. The Supreme
Court held that it was a fraud on the Constitution and such promulgation
was beyond the legislative competence of the Governor. It invalidated
the Bihar Intermediate Education Ordinance, 1983, Nevertheless it
was categorically held that the satisfaction ol Governor was not justi-
ciable. Even otherwise also, it is clear that prior to the 33th Amend-
ment when the words "shall not be questioned in any Court on any
ground” were not there in Article 213 the consistent view of the
Supreme Court was that the satisfaction of the Governor was not
justiciabie (see K.G. Sugar Mills case). As such the deletion of these
words by the s4th Amendment does not make any dilference,
If the Ordinance is also Legislation, then it Is settled that a law cannot
be declared invalid on grounds of ‘malafides’. While an executive
or judicial act may be declared invalid on the ground of ‘malafides’,
a legislative action is only subject to constitutional limitations. Mative
is irrelevant to judge the vires of an Act or Ordinance. Thus the
piea of colourable Jegislation or malalide legistation only means
want of legislative competence and not the motive for the legislation.
The motive of the legislation cannot be inquired into by Courts.
{(See R.S. Joshi v. Aft Mills AIR 1977 S.C. 2279). 1t may be useful
ta reproduce the {ollowing observations in T. Venkata Reddy v. Stafe af

Andhra Prodesh AIR 1985 5.C. 728
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“It Is a settled rule of constitutional law that the question
whether a statute is constitutional or not s always a question
of power of the legislature concerned, dependent upon the
subject matter of the statute, the manner in which it is
accomplished and the mode of enacting it. While the courts
can declare astatute unconstitutional when it transgresses consti.
tutional  limits, they are precluded from Inguiring into the
pmpnﬂr of the exercise of the legislative power. It has to

be assumed that the legislative discretion is properly exer-
cised. The motives ol the legislature In passing a statute is
beyond the scrutiny of courts. Nor can the courts examine
whether the legislature had applied its mind to the provisions
of a statute before passing it. The propriety, expediency and
necessity of a legislative act are for the determination of
the legislative authority and are not for determination by the
courts. An ordinance passed either under Article 123 or under
Article 213 of the Constitution stands on the same footing.
When the Constitution says that the ordinance making power is
legislative power and an ordinance shall have the same force
as an Act, an ordinance should be clothed with all the attributes
of an Act ol legislature carrying with it all its incidents,
immunities and limitations under the Constitution. It cannot
be treated as an executive action or an administrative decision.”

In K. Nagra| vs. State of Andhra Prodesh AIR 19383 S.C. 3551 also,
the Supreme Court observed as under —

“It is impossible to accept the submission that the Ordinance can
be invalidated on the ground of non-application of mind. The power to
issue an Ordinance i3 not an executive power but is power of the exe-
cutive 1o Itptl.nt. The power of the Governor to promulgate an Ordinance
is contained in Article 213 which occurs in Chapter IV of Part VI of
the Constitution. The heading of that Chapter is “Legislative power
of the Governor.” This power is plenary within its field like the power
of the State Legislature to pass laws and there are no limitations
upcn that power except those to which the legislative power of the
State Legitlature is subject. Therefore, though an ordinance can be
invalidated for contravention of the constitutional limitations which
exist upon the power of the State Legislature to pass laws it cannot
be declared invalid for the reason of non-application of mind, any
more than any other law can be. An exccutive act is liable to be
struck down on the ground of non-application of mind. Not the act
of a Legislature?

Dhsration ﬁ-l the Ordinance

Article 21M2) provides that an Ordinance shall cease to operate
at the expiration of six weeks from the reassembly of Legislature
or earlier if before the expiration of that period, a resolution dis-
approving it, is passed by the Legislature. Thus, if it is not withdrawn
by the Governor earlier or a resolution disapproving it is not passed by
the Legislature earlier, the Ordinance will automatically come to
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an end on the expiry of six weeks of the summoning of the Legislature.
Under Article 174 of the Constitution, six months shall not intervene
between the last sitting of the Legislature in one session and the
date appointed for its first sitting in the next sessian. At best therefore
the summoning of a House can be postponed fo! six months. Adding
the period of six weeks from the summoning of the House, the maximum
period during which an Ordinance can remaln in force is 7-1/2 months.

Laying before the House

Article 21M2) provides that an ordinance must be laid before the
State Legislature when it  reassembles. There are provisions in the
Rules of the S5State Legislature for laying the Ordinance alengwith
reasons which necessitated it promulgation before the House. For
example, rule 120 of the Rules of Procedure and Conduct of Business
of the Uttar Pradesh Legislative Assembly provides that whenever
an Ordinance is promulgated, a statement explaining the circumstances
which necessitated immediate legislation by Ordinance shall be laid
on the table of the House together with a copy of the Ordinance at
the commencement of the session or the sitting, as the case may
be. Provision regarding laying has however been held to be directory
and if the Ordinance i3 not laid before tre House, it does not affect
its validity.

Constitutional requirements for promulgation of Ordiance

| have already said that the scope of Ordinance making powerof the
Governor is co-extensive with the legislative power of the State Legis-
lature. The combined effect of the provisos to the clauses (1) and (3) of
Article 213 is as follows 1=

First of all the State Legislature must have legislative competence.
As already explained the State Legislature can make laws in
respect  of the matters specified in  list 11 (5tate List} and
List Il (Concurrent List) (Subject to certain conditions). So first of
all the Governor can promulgate Ordinance only in respect of matters
on which the State Legislature can make laws. You all know that
in certain cases a Bill cannot be introduced in the 5State Legislature
without the previous sanction of the Presigent e.g. Article 304(b).
The Governor is required to reserve a Bill for the consideration of
the President e.g., Article 200. In certain matters an Act is invalid
unless the Rill after having been passed by both the Houses has received
the assent of the President (e.g. Article 238(2). In all such cases Ordi-
nance cannot be promulgated without the previous instructions of
the President. Thus as regards a Bill, in certain cases, previous sanction
for introduction is mecessary and In certain casés it is reserved for
the consideration and assent of the President but for promulgation
ol an Ordinance, previous instructions in all such cases are necessary.
While doing practical exercises in Legislation and constitutional exami-
nation of Bills etc., we have discussed at length the distribution of
legislative powers, the principle of interpretation of the entries in
the three lists of the Seventh Schedule including the pith and substance
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rule, the limitation subject to which laws may be made by the Farlia-
ment and the State Legislature, the circumstances in which a State
Law may be sad to be repugnant to a Law made by the Parliament
attracting Article 238{2) and the making of delegated lepislation etc.
You are quite familiar with this and it is not necessary to repeat
It except some points. However you have to bear in mind that subject
1o the limitations stated an Ordinance can make provisions in the
manner and to the same extent 43 an Act of Legislature. Thus an
Ordinance may amend or repeal not only another Ordinance but a
law passed by the Legislature itseli subject to the limitation regarding
its duration. An Ordinance can be given retrospective effect. It can
validate a law or override judicial decisions. (See Tirath Ram Ra jindra
Nath v. State of U.P. (1973) 3 SCC 533 and Utkal Contractors and
Joinery (Private) Lid. & OGthers vu. State of Orissa AIR 1947 Supreme
Court 1834 & 2310. Thus an Ordinance can provide for delegated
legislation. Though the duration of an Ordinance is limited, the Ordi-
nance can rmake provisions which can last even after the expiry ol
the Ordinace e.g., an Ordinance can create an office which will last
even after the expiry of the Ordinance or abolish an office (See State
of Orissa vs. Bhupendra Kumar AIR 1962 S.C. 963 and K. Magraj
vs. Jtate of A.P. (1983) | S.C.C. 52} Thus what can be achieved
by an Act of Legislature can be achieved by an Ordinance. In short
when the promulgation ol an Ordinance is challenged, the Court has
to determine whether the State Legislature had competence to make
the impugned law.

General Clauses Act

Section 30 of the General Clauses Act, 1897 provides that except
in. certain cases the word 'Act' includes an ‘Ordinance’. Similarly
Section 30 of the Uttar Pradesh General Clauses Act, 1904 provided
that the provisions of the Act shall apply to Ordinances. Thus in the
constructions of Ordinances, the General Clauses Act applies subject
fo exceptions contained therein.
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INTRODUCTORY TALK ON LEGISLATIVE DRAFTING
Mr Justice K.N. Goyal

The first thing that a legislative draftsman must find out when
he is asked to prepare a draft legislation on any particular subject
is whether the concerned legislature will have the legislative compe-
tency. If he is working for the Central Government, he has to find
out whether the subject matter of the proposal falls within the Union
of the Concurrent List. On the other hand if he is working in the
State Government, he has to find out whether the subject matter
relates to State or the Concurrent List. Articles 243 1o 233 of the
Constitution and the Seventh Schedule to the Constitution which sets
out the three lisfs namely the Union List, the State List and the Con-
current List, must be carefully studied lor the purpose.

if you are working for a State Government and the matter falls
in the Concurrent List, you have to further investigate whether the
subject matter of the propesal is covered by any Central law. In that
event, you have to take care of the provisions of Article 254 as well

The next step is to see whether the proposal will be consistent
with the provisions of fundamental rights guaranteed by Fart lll pf
the Constitution. For, as lald down in Article 13, Cl.(2), the 'State’,
which as defined in Article 12 includes any Legislature, shall not
make any law which takes away or abridges the rights conferred by
this part and any law made in contravention of this clause shall, to
the extent of the contravention, be void.

Clause (1), Sub-Clause (a) of Article 13 defines ‘law’, for the purpose
of this Article, as including any ordinance order, bye-law, rule, regula-
tion or notification, having the force of law.

You have also to study carefully Parts IV and IV-A ol the Consti-
tution. Part IV sets out the directive principles of state policy. Although
Article 37 says that the provisions contained in this part shall not
be enforceable by any court, it has also been laid down that the principles
therein laid down are nevertheless fundamental in the governance
of the country and it shall be the duty of the State to apply the princi-
ples in making laws. You cannot, therefore alford to ignore FPart IV
relating to directive principles of state policy while examining a legis-
lative proposal. It is also necessary to keep Part IV in mind for the
purposes of Article 31-C, which overrides Article 13 to the extent
that no law giving effect to the policy of the 3tate towards securing
all or any of the directive principles shall be deemed to be void on
the ground that it is inconsistent with or takes away of abridges any
of the rights conferred by Article 1% or Article 19. Not only this,
the courts take the directive principles into consideration while inter-
preting the laws. The draftsman must always try to anticipate how
the law prepared by him is going to be interpreted by the Courts.
From this angle as well, a study of the directive principles is necessary.
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Part IV-A sets out the fundamental duties of citizens. These should
also be taken into consideration while making laws.

Every legislative proposal must be looked at critically from the
point of view of public interest. You put yoursel! in the position of
the person who is going to be affected by it. The proposal should
be reasonable and should also look to be reasonable. For in the words
of Lord Thring, the father of modern legislative drafting "Bills are
made to pass as razors are made to sell”. A Bill must look reasonable
to the legislator who has to take into account the reaction of his
constituency.

Another thing to be seen before you set out to prepare a draft
is whether there is already a law dealing with the given subject-matter.
You have to study the present law, which means not merely statute
law but also case law and personal law, customs and usages having
the force of law. You must know how the proposal when implemented
is going to change the present law.

An examination of the present state of law is helpful also for
the purpose of finding out whether there is at all any need for a new
law for carrying out the object in view. In case what the Government
wants 1o do is permissible without much difficulty under the present
law itsell you can advise the Government accordingly and suggest
that the proposal may be dropped as redundant.

Another thing to be seen is whether what is desired to be done
needs any statutory backing at all. In other words, whether the same
thing cannot be done in exercise of the executive power of the Govern-
ment under Article 73, in the case of the Central Government, or
Article 162, in the case of the State Government. In one case the
State Government of Punjab decided to undertake publication of text
books. The private publishers challenged this decision of the Government
on the ground that there was no law which empowers the Government
to publish text books. The Supreme Court held that no law is needed
for the purpose. Like everyone else, the Government can also publish
text books. What was significant was that there was no law or anything
in the Constitution which prohibited the Government from publishing
text books. Nor did the publication of text books by Government
infringe any fundamental rights or legal rights of any citizen. Of
course il the Government were to decide to create a State monopoly
in the trade of publication of text books, then a law would be needed.
For while publication could be done in exercise of the executive power
of the State, the exclusion of private citizens from competing with
the S5tate in that field would be an encroachment on the fundamental
rights of the citizen to carry on trade and business Euaranieed by
Article 19 of the Constitution. This right can be curtailed only to
the extent required by the public interest and only through law made
by legislature and not by an executive fiat.

Again take the instance of a Government building. The Government
wants 1o exclude any person from visiting that building unless he
holds a pass issued by its officials. The Government being the owner
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of the building has a right to exclude anyone from entering that building.
Hence no law is needed for that purpose. However, il that building
is, say, a court bulding, then the Government cannot issue an adminis-
trative order restricting such entry. The courts are open to alli O
course the presiding officer or the Chief Justice or the District Judge,
as the case may be, may regulate the entry ol persons inside a court
foom in certain conditions, for instance, to copeup with a law and
order problem or because the proceedings in & particular case have
been decided to be held in camera or because the public curiosity
in the hearing of a particular case is 30 widespread that the court
room cannot accommodate all persons who wish to attend the hearings.
But the Government cannot pass any ofder in that matter unless there
is some law conferring power on the Government to do so.

Again no law 5 needed for Government to empower its officers
ta allot Government accommodation and to determine the entitlement
for such accommodation. Even an executive order will do. Howewver,
if persons to whom the accommodation is so allotted are sought to be
ejected otherwise than through a suit in a court of law, then statutory
backing for such action would be necessary.

In view of what | have said above it is most useful to increase
your familiarity with the statute book. A legislative draftsman does
not have enough work with him round the year. Legislative activity
goes on in spurts off and on. Sometimes there is a heavy work load,
but guite often there is a4 lot ol time on your hands. What you are
going to do with the time so available will determine how far you
are going to be a successful draftsman. This should be utilised in
studying the statute book, both the Central laws as well as the laws
ol your own 5tate. The more you know of the existing statutes the
guicker you will be in examining fresh legislative proposals.

Of course as | pointed out earlier, you should be lamiliar not
only with the statute book but also with the uncodified laws namely,
common law, personal laws, the law of torts, and customs and usages
having the force of law.

You have also to be familiar with the principles ol jurisprudence.
Whenever you frame any law you have to take into account the juris-
prudential concepts which the words you use connote.

Take for instance the words "possession™; "occupation™; “custody™,
"use”. While a layman can use the words virtually as interchangeable
SYyNONY M, =sometimes one word and sometimes another,-lor the same
meaning. A journalist can also do so. Even established national dailies
do not make any distinction between these words. But jurisprudentially
they have different meanings, and you have to be clear in your mind
what meaning you want 1o convey and then you have to use the appro-
priate word.

A writer or journalist olten employs the technigue of what s
called "elegant wvariation®™. When bhe wants to say that a thing is ugly,
he cannot go on using that word ‘ugly' again and again. Such repetition
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would itsell look ugly. He would; therefore, use "ugly' in one place
and words conveying the same meaning such as ‘unpleasing’; ‘repulsive;
‘unpromising’. "uncouth’, and so on at other places. There is a well
known dictionary called Roget's Thesaurus which gives many synonyms
for the same word. Every good author makes full use of it for purposes
of elegant wvariation in his writing. A" legislative draftsman cannot,
however, afford to indulge in this stylish usage. He has to stick through-
out the text to one word for one meaning. If he uses different words,
the courts will presume that a different meaning s intended.

Case law also you must master because you should know how the
courts have in the past interpreted the words which you are going
to use when they were used in other statutes in the past.

You also have to know the provisions of the General Clauses Act.
If you are working under the Central Government, you should know
the General Clauses Act, 18397 almost by heart. If you are working
under the 5tate CGovernment, you should know the provisions of your
State General Clauses Act. You need not memorise the exact words
of ecach section or clause of the Act, but you must have a broad idea
of what the wvarious sections provide and what words are defined in
those Acts and what is the general purport of each definition. Of
course when you actually v = that word you will have the Act open
before you and refresh your 1 emory about the contents of the delinition
of the word concerned or ¢ ut the text of other relevant provisions.
You need not define a wo  in your dralt il the word bhas already
been delined In the Genera  lauses Act, unless of course you want
to give that particular wot a meaning different from that given
in the General Clauses Act. . gain as regards provisions relating to
computation of time or period, or powers of statutery functionaries
and 3o on, you nced not make any specific provision in your draft.
unless you want to depart from the provision as given in the General
Clauses Act.

For instance Section 16 of the General Clauses Act lays doswn
that the power to appoint includes the power to suspend or dismiss.
Supposing you are preparing a draft in which the power of appointment
has been conferred on some functionary. If yocu want to give him the
power to suspend and dismiss as well, you need not make any specific
provision in that regard, for the General Clauses Act already does
it for you. If, however, you want to give the power of suspension
or dismissal to an authority lower than the appointing authority, you
must make a specilic provision to that elfect. 50 too even if
want to confer authority of dismissal on a functionary higher than
the appointing authority. Again the word “act™ is delined in the General
Clauses Act as including an omission. If, however, you want that
the use of the word "act™ in your draft should not include an omission,
you will have to make specific provision indicating so. Likewise, words
signifying the masculine gender are deemsd to include the faminine
gender and a singular is deemed to include a plural. You do not have
to clarify in your draft that it i3 so, this having already been taken
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care of in the General Clauses Act. But, if you want a provision to
apply only to men and not to women, then you should make it clear

in your draft. Or il you want a provision to apply only to a singular
number then alsa it should be made express.

The drafisman must cultivate the habit of keeping copies of the
General Clauses Act, the Constitution, and a dictionary always by
his side aid of consulting them agaln and again,- indeed, several times
in a day, whencver he stancs in the slightest doubt about the provision
or about the meaning or spelling of any word. Cultivating the dictionary
habit is most useful in legislative drafting.

The General Clauses Act gives only some of the principles of interpreta-
tion of statutes. There are numerous other rules which are not embaodied
in any statute but have been formulated through judicial decisions.
You are expected to be lamillar with those rules of statutory construc-
tion as well. For, as | mentioned earlier, you have to anticipate while
preparing & dralt as to how the courts are likely to interpret the
law when enacted on the basis of your draft. There are several standard
books on the subject. Among foreign books. those by Maxwell, Crawford,
Sutherland and Craies are most authoritative and among Indian books
you can consult the well-known books by G.P. Singh, Jagdish Swarup,
Sarathe and Rindra. | have also summarised the principles of interpreta-
tion of statutes on the basis of Supreme Court decisions al pages
9 10 3% of my commentary on the Adminisirative Tribunals Act recently
published.

There are also several dictionaries of words and phrases which
have either been defined in sta‘utes or which have been interpreted
by courts. One is Venkataramaiya's Legal Lexicon. There are several
volumes of an English book called Stroud's Judicial Dictionary. There
is a whole st of American volumes called "Words and Phrases”. There
are several other books of this kind which are available in our library
also. It is always useful to have a look at the earlier interpretation
of the words proposed to be wsed s0 that you may be sure that the
word you are using would convey the meaning intended.

The delinitions given in Sections 6 to 32A of the Indian Penal
Code of various expressions are also wseful, particularly while draiting
laws containing penal provisions. Such laws are special or local laws
within the meaning of Sections &1 and &2 of the Indian Penal Code
and of the Code of Criminal Procedure. Sections 4and 3 of the Code
of Criminal Procedure should also be borne in mind in this context
as also Part Il of the First Schedule to that Code (Classification of
Offences against Laws other than the LP.C.l. You have to be clear
in vour mind while making any penal provision as to whether you
want the olfence to be bailable or non-bailable, cognizable or non-
cognizable. I you are going to make a departure from the peneral
provision contained in the said Schedule, you have to make [t specilic,

To keep abreast of the case law it Is necessary to read the current
law reports. Whenever, in any judgement, any old ruling is referred

[71]




to, it is useful to have a look at that old ruling also. Whenever a
word or phrase or clause is interpreted in a ruling, the interpreiation
should be noted in & digest to be maintaired by you. Particular attention
should be paid to the difficulty experienced by the judges in interpreta-
tion of a clause or section due to the use of a certain ambiguous
word or phrase. We will be circulating for your information some
of the rulings of the Supreme Court in which such difficulties have
been discussed. But the collection being supplied to you will not suffice
unless you keep on reading new rulings and note similar points from
other rulings in your digest, from time to time.

It is also of great use 10 go through the statutes passed in other
States. A journal named the Current Indian Statutes gives statutes
and notifications, both Central and of wvarious States. Do not skip
over the statutes and notifications of States other thanm your own.
The legislative entries contained in the State List, and the Concurrent
List form the basis of legislation in all the States. The problems giving
rise to a legislative proposal in your State may normally be expected
to have at one time or another arisen in some other State also.

When you study statutes of your own 5tate or the laws of other
States, it is well to try to visualise the legislative entries to which
that legislation could be related. One statute does not always relate
to one entry. Diflerent parts of it could be referred to distinct legis-
lative entries.

For instance, take the Essential Commodities Act. The main entry
attracted would be entry number 33 ol the Concurrent- List which
relates to trade and commerce in the products of controlled industries,
food-stuffs etc. Entry 3}& which relates to price control would also
be attracted. To the extent that any contracts relating to essential
commodities have to conform to the provisions of the new law entry
number 7 of the Concurrent List may also be attracted. As licence
fees may alio be imposed on dealers; entry number &7 would be attrac-
ted, besides entry number 46 related to jurisdiction and power of
courts. Entries relating to offences against laws with respect to matters
contained in a List are also often attracted. This will be a good mental
exercise. It will train you in examining the legislative competency
for any proposal that may come up belfore you.

Another advantage of looking at the statutes of other States is
that you will be able to make use of the language of those enactments
for your own dralts when similar problems arise before you. You will
be able to see how a particular situation was met by the draftsman
in another S5tate or at the Centre. | do not suggest that you must
copy the provision as dralted or as prevalent in another State verbatim.
There is, however, nothing to be ashamed of in a legislative draftsman
copying from other enactments. The draftsman is not a literary writer,
and he will not be accused ol plagiarism if he copies from another
enactment. There is no copyright in the language or style of enactments.
Indeed it may sometimes be dangerous to try to change the language
merely for the sake of appearing to be original. One advantage of
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copying from an existing statute is that il any case law has grown
on the terms of that statute you have the initial advantage ol knowing
how the courts have interpreted or reacted to that provision. | any
flaws have been found therein, you can take care of the same while
preparing your own dralt. You can also take care, in your draft, ‘of
any constitutional infirmity pointed out In any judicial decision with
respect to that other enactment.

One thing that must always be remembered is that an enactment
is a formal document. The word "enactment” which | am using, is
defined in the General Clauses Act. The expression s wsed not only
for referring to an entire Act or Ordinance but also to any clause
or section thereof. S0, when you draft any clause for a Bill, Ordinance
or rule, etc. you have to ensure that the language used «is formal.
Considerable laxity in the use of language is accepted in the case
of journalists. But a legislative draftsman cannot take these liberties
with grammar, or with words or spellings which a journalist may with
impunity. For instance, the word, "colour™ is spelt by Americans
as “color*. Again Americans use the word “gas® for “petrol®. They
spell "cheque” as "check™. As we, in India, have been nurtured in English
language and spellings as adopted in England, we have to stick to
the same for legislative drafting even though more and more jourralists
are now adopting Americanism, even in ouf Country.

If you want to make any provision in respect ol petrol or other
petroleum products, it is useful to consult the Petroleum Act which
should guide you, if you want to make any provision in resoect of
liguor or other intoxicant you better refer to the local excise law.

Judgments of courts are also formal documents. But of late, there
is a tendency amongst judges ol resorting to literary [lourishes which
may not always accord with the traditional rules of grammar. For
instance, Lord Denning, who is rightly regarded as the best writer
of English language among judges in modern time and is well-known
for simplicity and readability both in respect ol his judgments and
also extra-judicial writings, can make sentences with telling elfect
even without the use of a verb. His language is nonctheless correct
despite the occasional omission of a verb. But you cannot take that
liberty in legislative drafting which is even more formal than the
judgment of a court. In India, Mr Justice Krishna lyer started a new
trend altogether. He even invents new words by converting nouns
into wverbs or adjectives, and adjectives into nouns and so on. Mr lyer
is a most learned judge and is highly respected for his learning and
also for his passion for social and economic justice. But it has become
a fashion to imitate his language and style and many judges not so
learned, only make themselves ridiculous by trying to copy his style.
Even Justice Krishna lyer has been roundly criticised for use of incom-
prehensible language by Seerval in his work on the Constitutional
Law of India. While you should try to emulate Mr Krishna lyer's
learning and passion for justice, | would adviss you, both as judicial
officers and as legislative draftsmen, to avoid the style and mannerisms
of his judgments, and speeches. (131




The fact that a legislative draft is a formal document also leads
to the corollary that you cannot use slang even or colloquialism, though
a word which is essentially a glang may have crept into writings in
the press or even in political speeches. If you consult any standard
dictionary you will find that words which are treated as slang are
specially indicated. For instance Mr. Krishna lIyer often speaks of
"docket management™ when relerring 1o the problem of tackling judiclal
arrears.-in a leginlative draft you will not speak of "docket™ but of
“pending cases.”

You cannot also use abbreviations in a legislative draft. For instance
the word “etc. is not to be used in your dralts. The abbreviation "&"
is also not to be used in such a draft. You must always use the full
word "and", Whenever you are inclined to use the word "etc.” you
should try to visualise what other things or persons or matters you
want to cover by the use ol that abbreviation. Il those things or persons
or matters can be specilied, it is bettter to mention them specifically
and add them in your draft. Il what you want to add is a very wide
category of persons, things ¢r matters, then you have to use words
indicating that other persons or things or matters of the same class
are also covered. For instance, in most provisions conlerring power
on the Government to make rules under an Act, there is always a
ressduary sub-clause showing that rules may also provide for “any
other matter which is required to be or may be prescribed *, While
using the words “any other™ (o cover residuary matters, persons or
things, you have also to remember the principle of interpretation
which goes by the name of rjusdem generis. In some enactments where a
penal clause is inserted, the various types of contraventions of the
provisions of that Act or any rule or order made thereunder are speci-
fied, and thereafter a residudry clause thereafter is added reading
Peonfravenes any other provisions of this Act, or rule or order made
thereunder.” This is done in order to ensure that nothing is left out
from being made punishable. Similarly in a clause requiring the
maintenance o©f record ol proceedings of any kind the statute may
provide that the minutes of that proceeding shall include wvarious
specified particulars, and thereafter a linal residual clause may be added
to cover “any other particulars that may be prescribed. What | want
to emphasise is that the word "etc.” is totally out of order in a legis-
lative draft even though one may use it in a judgment or other writings.
You have to write the full name of the State such as Uttlar Pradesh
and not U.P. and Chiel Justice instead of C.). Even recognised abbre-
viations like B.A. and "M.A." are not to be used in a  legislative draft.
Instead words like a "degree in Aris® or "master's degree in Arts"are to
be used instead. Likewise oblique sign is not to be used in a legislative
dralt, though we may do it in a G.O. for example in a G.O. you may
say "D.JALDDS" but in a legislative dratt you have to say "a District
Judge or an Additional Dustrict Judge.*

There have always been complaints about complexity of statutes.
superior courts have also olten complained about the involved language
used in a statute. As far back as in the sixteenth century, King Edward
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Vvl had observed that he would wish that “superfluous and ludicrous
statutes were brought in one sum together and made more plain and
short, to the extent that men might better understand them®. It is,
therefore, necessary to use as simple language as possible. Sentences
should be short. If an jdea cannot be compressed in a short sentence,
it should be split up into shorter ones and couched in simpler language.
As obterved by Lord Denning, "Simplicity and clarity of language
are essential. Ambiguity should be avoided.® Above all it should be
readable but mere simplicity of style or readibility is not end in itsell.
It is even more necessary that the law shéuld be effective. It has
been rightly observed that good men need no laws to keep them on
the right path. It is for controlling bad men that laws are made. Inno-
cent men should also be protected against the possibility of abuse
of the law on the part of unscrupulous functionaries. The law should
therefore be so made that an unscrupulous person inclined to break
the law may not find loopholes in it and an inhocent person is not
unnecessarily harassed by it. It was thus, that Thomas Jelferson
had pointed out that the aim should be "simplicity of style so far
as was safe The rider "so far as was safe”, is most important. In
many cases, simplicity is not possible because the subject matier
is complex. Hence while striving for simplicity, you should not make
a fetish of it. Criticism there will always be even in respect of good
drafts made by experienced and learned draftsman. Legislative drafts-
men had often been the butt of ridicule. An example s the foliowing
sarcastic verse i .
I'm the Parllamentary Draltsman,
| compose the country's laws,
And of half the litigation
I'm undoubtedly the cause.
| employ a kind of English
Which is hard to understands:
Though the purists do not like it,
All the lawyers think it's grand.

There |s much truth in this criticism because ambiguities in statutes
often cause much litigation. Very often however, the criticism ol
statutes is ill-informed or uncharitable and you should not lose heart
on account of it.

As mentioned earlier, "law” includes not only an Act or Ordinance
but also a rule, bye-law, notification or order having the force of
law. In the U.P. General Clauses Act, the expression Fytatutory instru-
ment” has been defined to include rules, notifications, etc. which
have the force of law,

The drafting of enactments differs in onc respect from drafting
of the statutory instruments. While an enactment has t0 be prepared by
the legislative draltsman on his own froma scratch, he generally gets
a draft of the statutory instrument {rom the administrative department
concerned and he is then asked to revise and vet it. The word "vetting"
connotes examining it and revising it in order to ensure that it is
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in proper legal shape. In many matters, however, the Law Department
tsell may be the administrative department. For instance, the Judicial

partment may be required to make rules under the Family Courts
Act or under the Legal Services Authorities Act or rules for istration
of Hindu Marriages. In such cases, the original draft has also to be
prepared by an officer of the Law Department who often combines
in himsel! the capacity of a Legislative Draftsman and an adviser
in the Law (Legal Affairs) or Judicial Department.

Another dilference in regard to drafting of statutory instruments
is that while it is not required to mention the relevant legislative
entries of the Seventh Schedule of the Constitution in a Bill or an
Ordinance, it is necessary to specify the source of authority while
issuing a statutory instrument. Whether it is a rule or a notification
or statutory order, it should indicate, on the face of it, under what
provision the same is being i1sved.

Another thing to be noted In this connection is that the power
to issue a notification or other statutory order is normally conditioned
on the existence of either some objective facts or on the formation
of subjective satisfaction of the issuing authority with regard to a
state of allairs or the need to pass such an order for meeting a certain
situation or a certain apprebension. These are called "conditions prece-
dent®, which are necessary for the exercise of the power. The notification
should always show the existence of such conditions precedent. While
specilying the conditions precedent, it should first be understood as
to whether the conditions are of an objective nature or are subjective.
Suitable language should accordingly be adopted. For instance, if
the power to issue a notification can be exercised on the happening
ol something or on the existence of a certain state of affairs, then
the notilication should recite something like "whereas such and such
thing has happened or exists, now therefore in exercise of the power
conferred by such and such provision the Governor (or other authority
as the case may be) is pleased to order or direct”, etc. If, on the
other hand, the conditions precedent are subjective in nature, then
the notification will use some such phraseclogy as "Whereas the State
Government (or other authority) is satisfied (or is of opinion) that
it is necessary (or expedient) that such and such order should be made,
and therefore in exercise of the powers conferred by such and such
provision, the Governor lor other authority) is pleased to direct” etc.

Article 77 in the case of the Central Government and Article 166
in the case of the State Government, and the Rules of Business and the
Allocation of Business Rules made under these articles, are also to be
kept in mind while vetting statutory instruments.

A basic thing to remember about enactments and statutory instru-
ments is that a stream cannot rise higher than the source. The Legis-
lature makes a law in exercise of the power conferred on it by the
Constitution. It is a limited power. Hence the Legislature cannot
do what the Constitution does not empower it to do. Likewise, a rule
making fauthority cannot go beyond the terms of the delegation of
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powers given to it by the Act or Ordinance under which the rules
are to be made. Just as an enactment cannot go beyond what the
Constitution permits to be done, so also & rule or a notification has
to conform to the provisions of the Act under which it is lssued.
A notification may be made either under an Act or under a rule.
It all depends on where and how the power to issue notifications
or 1o make statutory orders s conferred.

When you are posted in the Legislative Department, you are normally
first given the work of vetting of statutory instrument. This work
is considered to be relatively easier but it is by no means less important.
Actually it is the statutory instrument which more directly impinge
on the people concerned. This is why they are more likely to be challen-
ged in courts than an enactment. They are generally more vulnerable
too. For instance, if anotification under section & or under Section &
of the Land Acquisition Act is quashed on account of some 1law,
the Government or other public authority may be put to loss
of crores ol rupees. One has, therelore, to be wvery careful about
the wvetting of statutory instruments. The only reason why this work
is considered easier iy that the dralting of notilications is simpler
than the drafting of an enactment, and moreover its initial draft
is generally available to the draftsman from the administrative depart-
ment and he has only to work on it for making it flawless. He does
not have to draift from a scratch, which ol course s more dilficult.
But the relative simplicity of this wvetting work should not, | may
emphasise again, delude you into thinking that it is any less important
or that you need not devote the same care or attention to it as to
a Bill or an Ordinance.

Accordingly, in our training programme we will start with drafting
of statutory Instruments, first with the wetting of notifications which
are relatively simple and then take up wvetting of rules and then, we
will gradually go on to drafting of Bills and Ordinances.

We are today giving you some drafts on which you have to work
according to the instructions which 5ri Ashok Kumar Srivastava will
shortly give you. Sri Srivastava is a senior Joint Secretary in the
Legislative Department of U.P. and is a very experienced and compe-
tent draftsman. You will be working in syndicates of four trainees
cach. Each trainee shall first work on his own, then compare notes
with other members of the syndicate and then the syndicate will
finalise the draft collectively. The draft will, then be presented by
one member ol the syndicate to the [aculty members. The faculty
members will then discuss those drafts, and they will point out flaws
and invite reactions from you on the points raised. All the trainees
can comment on the drafts of all the syndicates, not only on the
drafts of their own group. The faculty will also give model drafts.
You are not bound to accept a model draft as a perfect draft. A perfect
legislative draft is yet to be invented. Every draft is capable of improve-
ment. You should, therefore, critically examine the faculty draft
as well and then offer your conments. Those comments will be discussed.
This will be a careful exercise for you and also for the members
of the faculty. (771




We have already given you several brochures in which wvarious
matters of detail relating to legislative drafting are explained and
discussed. The quicker you go through these brochures the better
it will be for you. You should not wait till the conclusion of the training
for going through them. It will be advisable to finish reading the
brochures on legislative drafting during the course of the first week
Itself.

That is more than enough for an introductory lecture. | hope you
will make pood use ol the training and the [acilities avallable here.
You need not hesitate in bringing to our notice any difficulties you
experience elither with regard to your hostel conditions or with regard
to the training programime.
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THE REQUIREMENT OF REASONABLENESS FOR LEGISLATION
Mr Justice V.K. Mehrotra

In a country like India with a written Constitution one has to
look to the provisions of the Constitution for determining the ambit
of legislative power and the restrictions under which it can be exercised.
The scope of both is 1o be determined with relerence 1o the constitutio-
nal provisions governing the sphere of legislation. More 30 in a lederal
setup where exercise of legislative power is distributed between the
{ederal and the State Legistatures.

Part X1 of the Constitution which deals with the relations between
the Unton and the States provides for legislative relations in Chapter L.
Articles 265 to 293, which together constitute this Chapter, deal
with the distribution of the legislative power. It is not necessary for
us to po into the entire gamut of the legislative powers for the subject
of today's talk which touches only one of the aspects ol exercise
of this power, namely, the recascnableness of the laws. However, a
look at the brozd features of the legislative power as envisaged in
the Constitution, is worthwhile.

Territortally, Parliament rmay rmake laws for the entire territory
of India or a part thereol while the State Legislature can do so lor
the entire or any part of the territory of the State. The VIl Schedile
to the Constitution, which consists af three Lists; enumerates the
matters in respect 1o which the Parliament or the State Legislature
has exclusive power to make laws as also those in respect of which
they have concurrent powers. In respect of a matter which is not
enumerated cither in the State List or the Concurrent List, the Parlia-
ment has exclusive power to make laws. This is provided in Article
248 of the Constitution and is also reiterated in Entry 27 of the Union
List (List | of Schedule Vil). The Constitution also contemplates the
peimacy of the Parliament in matters regarding which States have
concurrent power with it to frame laws. This is exemplified by the
provisions contained in Articles 251 and 234 which deal with a situation
in which there is inconsistency between the laws made by Parliament
and by a State Legislature. Article 230 provides for framing of laws
by the Parliament even in respect of matters enumerated in the State
List when there is a proclamation of emergency in operation.

The power which the Constitution gives to the Parliament or the
Legislature of a State is subject to the provisions of the Constitution.
This is expressly mentioned in Article 283, Obviously, therelore, the
law enacted by them are subject to those provisions of the Constitution
which envisage reasonableness. This brings us immediately to those
Articles which provide for reasonableness. The first of these is Artlcle
14 which says that “the State shall not deny any person equality before
the law or the equal protection of the laws within the territory of
India * Specific facets of non-discrimination are provided for in Articles
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15 and 18. The right ol a citizen to certain Ireedoms is guaranteed
under Article 18(1) subject to reasonable restrictions under sub-Article
(6) and Article Il says that "no person shall be deprived of his life
or personal liberty except according to procedure established by law.”

Articles 16, |9 and 21 jointly aim at reasonableness and fairness.
Their scope was considered by the Supreme Court at some length
in Mgneka Candhi vs. Union of India (AIR 1978 5.C. 397). The Supreme
Court went into the matter a little further two years later in  Bachan
Singh vs. State of Punjab (AIR 1980 5C 89%).

The lirst ol these cases related to the rights of a citizen of this
country in the event of impounding of her passport. The second decision
was in regard to the imposition of death penalty upon a person convic-
ted of an offence of murder.

The basic principles which emerge from the discussion made by
the Supreme Court in the aloresaid cases are as follows 3

(a) Natural justice is a humanising principle intended to invest
law with fairness and to secure justice.

(b} Fairness excludes arbitrariness. Mon-arbitrariness is the equiva-
lent of right, just and fair.

(c) The principle of reasonableness Is an essential element of
equality or non-arbitrariness.

(d) Not only an administrative action but also legislative action
must pass the test of reasonableness or non-arbitrariness
and must not impinge upon & fundamental right guaranteed
under Article 19 except to the extent of reasonable restriction
envisaged by Article 19(6). It should conform to the provisions
of natural justice in the sense that the procedural law enacted
by the legislative authority should be fair to the person whose
rights are affected by it.

(e} Natural justice is fair-play in action which requires that
an opportunity should be given to the person affected.

The task of those upon whom rests the obligation 1o frame laws,
therelore, is to strike a balance between the paramount power of
the S5tate to frame laws and the: rights of the persons alfected by
them. The life of a citizen is touched by the laws framed by the
legislatures, or those enacted by way of subordinate legislation, almost
in every aspect. That makes the task of legislative drafting of great
importance. Those concerned with the legislative drafting have to
keep in mind the impact which a particular law will have upon the
individuals constituting the society and also the lact that the provision
of law is reasonable from the point of view of those individuals as
well. This adds to their responsibility in a substantial measure.

The doctrine that law should be reasonable in the sense that |t
should not be arbitrary is applicable both to substantive and procedural
laws. In other words, a particular provision of law should not only
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be non-arbitraty but should also envisage a fair opportunity for a person,
likely to be dffected adversely by it, to put forward his own view point
before the authority about it. I the statute does not provide for such an
oppottunity, it can be provided to him on principles of natural justice and
this is the essence of fair play., The law should operate equally against all
persons who are similarly situate. There should be no  discrimination
between them. The protection of equal treatment is available to all
persons whether natural or artificial. It Is to be ensured both in respect
of the privileges conlerred by a statute, {or example, the grant of licence
for entering into a business of issuance of quotas or enlering into contract
relating to Government business etc. as well as the liabilities imposed
by the provision like punishment for an offence or liabuity for payment
of a tax or fee imposed. This injunction is, however, subject 10 reaso-
nable classification which permits the law maker to frame a law which
may not be of universal application but may deal equally with persons
of a well defined class. The basic thing to remember is that the princi-
ple of equality does not mean that every law must have universal
application lor all persons who are not by nature, attainment of circum-
stances in the same position because the varying needs of different
classes of persons sometimes requires separate treatment. I the law
maker takes care to reasonably classily persons for legislative purpose
and the law deals equally with all the persons belonging to a well
defined class, it cannot be characterised as transgressing the rule
of egual protection on the ground that it does not apply to other
persons.

The basis for classification has to be reasonable. It should be founded
upon some intelligible differentia which distinguishes persons of thing
that are kept together from those left out of the group and the diffe-
rentia should have a rational relation to the object which is sought
to be achieved by the statuie.

In legislative drafting one has to bear in mind that the legal provi-
sion does not result in discrimination between citizens on the ground
ol religion, caste, sex and place of birth or residence. O course,
Articles 13 and 16 permit the making of special provisions for women
and children or for persons belonging to any socially and educationally
backward classes of citizens or for scheduled castesor scheduled tribes
or in regard to residents within a particular State or Union Territory

for purposes of employment.

Any statute which impinges upon the right of a citizen of this
country in respect of

{a) freecdom of speech and expression jor

(b} to assemble peacefully and without armj or

{c) to lorm assoCiations or unionsi or

(d) to move freely throughout the territory of Indiajor
(e} to reside and settle in any part of Indiag and,




() to practise any prolession or carry on any occypation , trade
or business,

shall be violative of Article 19 of the Constitution.

The law maker should be cognizant about it. Restrictions upon
these rights can be imposed in the interest of sovereignity and integrity
of India or public order or morality or in the interest of the general
public. While drafting a provision of law, one has to keep in mind
that the restrictive provision therein should fall within the ambit
of these permissible exceptions. The rights which are conferred by
Article 19 are civil rights and are in the nature of what are known
as natural or common law rights. They are distinct from rights which
are created by a statute itsell which can be exercised subject to
the conditions imposed by the statute and can be taken away by the
statute. Instances of this category of rights can be found in the right
of a lawyer to practice before a Court or Tribunal or the right of
a person to hold a public office or the right to vote or stand as a
candidate for election to a Legislature or a municipal body. However,
even where a right is conferred by a statute, its curtailment should
be preceded by an opportunity to the person sought to be deprived
of it of having his say. This is to be ensured on the principle of fair-
play. While drafting a provision this must not be lost sight of.

Reasonableness in the matter of procedure is akin to a provision
for adequate opportunity of having their say to the persons  likely
to be alfected by the exercise of a statutory power. Where an adminis-
trative authority is empowered to affect the right and is permitted
to give a decision without giving an opportunity to the party affected
to be heard, that would be unreasonable except where there is an
emergency orf any extraordinary circumstance requiring such action.
I a provision which authorises levy of tax enables an assessment
without notice or hearing to the assessee or without providing for
any machinery or procedure for makirg the assessment it would be
unreasonable. It might result in an arbitrary assessment. Absence
ol opportunity to the person likely to be affected by the assessment
may be a reason for its annulment on the ground that there is violation
ol the principles of natural justice. Care should, therelore, normally
be taken of making adequate provisions in this respect,

In cases ol personal liberty which includes all the varieties of
rights which go to make up a man's personal liberty other than those
which are included in the various clauses of Article 19 the right can
only be taken away by a procedure established by law which means
law made by the Parliament or State Legislature. Even these laws
have to be fair and reasonable and not arbitrary. The procedure which
is found to be arbitrary, oppressive or fanciful, though enacted by
a competent Legislature will not be a procedure established by law.

As illustrations of general principles noticed earlier, it is worthwhile
looking at some specific instances.
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Substantive Laws 1

(a)
(b}
{c)
()

(e)

()

g)
(h)

()

()

Levy of tax on an import which is confiscatory is arbitrary.

In cases of or trade or calling (as distinct from dangerous
or noxious trades) a restriction having practical effect of
total stoppage Is unreasonable.

Total prohibition upon freedom of speech and expression is
invalid.

Deprivation of even subsistence allowance during suspension
pending enquiry is unreasonable.

Refusing even bare necessities of life, like clothing, shelter,
nutrition, interview with family members etc. to a prisoner
is invalid.

Keeping an undertrial in prison for a period exceeding maximum
possible term of imprisonment upon his conviction.

Impounding of citizen's passport for indefinite period of time.

Prescribing a punishment which is too cruel or torturesome
in the present day social background.

Enacting penal law which is so vague and uncertain that it
does not give any notice to the accused aj to what act or
conduct would constitute an olfence. -

A law imposing vicarious criminal liability.

Procedural Laws:

(i)

(i)

Providing for trial by procedure diffcrent from the normal
procedure and leaving it to the sweetwill of the authority
to choose the procedure without giving any guideline flor
such choice.

A provision authorising grant of exemption from 1ax to any
person or ‘any land or class of lands’ in absolute discretion
of the authority without any guidelines.

(iii} Conferment of discretion on minor officials to apply a provision

fiw)

one way of the other without any guidance In the matter
of its exercise, e.£. in cases of grant of quota, permit or
licences or loans eic.

Determination of any right of a person without provision for
opportunity to him to have his say e.g. change in his date
of superannuation from the one accepted earlier in records;
holding him ineligible for confirmation in a post cuec 1o incapa-
city acquired after appointment, refusing to grant him a licence
or renew it on the ground of some disqualification said to
have been incurred after the earlier grant eic.
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(v) Assessing a person to tax without provision for assessment
which glves him an opportunity of hearing.

(vi}) Relusing or impounding a passport without opportunity fto
the person alfected of placing his version.

{vil) Restriction on the enjoyment of proprietory rights of a person
on pure subjective satisfaction of the authority.

(viii) A law making an administrative decision affecting a person's
fundamental rights, 'final and conclusive' and barring approach
to courts by such person.

The instances can be multiplied. It is not necessary to do so because,
in emsence, as lar as the legislative drafting is concemned, within the
ambit of the legislative policy, the draft should ensure fair play and
absence of arbitrariness.
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TAX AND FEC
Mr Justice Virendra Kumar

Obviously, tax and fee are essentially words of economics, and
to be more particular, belong to the sphere of finance.But they have
acquired no less importance in law. These words have acquired wider
implications and dimensions, apart from great significance with steady
widening of sphere of functions, powers and responsibilities of the

State. word 'State’ here includes the three main organs viz. law-
making, administrative and judicial machinery.
TAX AND FEE

A tax is in the pature of a compulsory exaction ol money by a
public authority for public purposes. It is a payment which is enforced
by law. The other characteristic of a tax is, that the imposition is
made for public purpose to meet the general expenses of the State
without reference to any special advantage to be conferred upon the
payers of the tax.

Thus although a tax may be levied upon particular classes of persons
or particular kinds of property or things, it is imposed net to confer
any special benefit upon individual persons and the collections are
all merged in the general revenue of the State to be applied for general
public purposes. Tax is a common burden and the only return which
the tax-payer gets is participation in the common benelits of the
State.

Fees are also payments primarily in public interest and are also
enforced by law. But they are for some special service rendered or
some special work done for the benefit of those from whom the payments
{in the form of fee) are demanded. Thus in fees there is always an
element of 'quid pro quo' which is absent in a tax. In order that the
collection made by the Government can rank as fees, there must
be correlation between the levy imposed and the expenses incurred
by the State [or the purpose of rendering such services.

Thus two distinguishing elements are essential in order that a
payment may be regarded as a fee. In the first place, it must be
levied in consideration of certain services which the individusls accepted
either willingly or unwillingly. However, too much stress should not be
laid on the presence or absence of what has been called the ‘coercive’
element.

It is not correct to say that as distinguished from taxation which
is compulsory payment, the paymentol lees is always voluntary, it being
a matter of choice with individuals either to accept the service or not
for which fees are to be paid (Shyam Lal v. Municipal Board, Ferozabod,
ALR. 1936 All. 183} In the second place, the amount collected as fees
is to be ear-marked to meet the expenses of rendering these services
and is not to go to the general revenue of the State to be spent [or
general public purposes. But this feature subsists in a modified form in
view of certain subsequent pronouncements of our Courts.
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The payment into a separate fund which does not merge in the
consolidated fund of the State is at best only an indication that the
l:vrihl intended by the legislature as a fee for services rendered,
but it Is not a conclusive test. Equally so payment into a rate
fund would not by itsel! remove a levy outside the pale of :m::imw
whether the levy is in fact a fee. What is important in determining
as to whether a particular levy is a tax or fee is the fact whether
the primary motive of the levy is regulation in public interest or
whether it is to impose a burden irrespective of the benefit accruing
to the class of persons aliected thereby (Rameshwar v. U.P. Government
ALLR. 1966 All. 836 at 437).

Further ‘unless the fee levied is correlated to or is proportionate,
more of less, to the costs of the special service rendered, its validity
cannot be supported. This proposition s now well-established by a
number of decisions ol the Supreme Court as well as of other High Courts-
(one of them being Muthuswamy v. Kadayanallur Panchayat, A.LR.
1965 Mad. 289 at 290).

In Commissioner [Hindu Religious Endowments v. Shri Lakshmindero

Thirtha Swamier of Sri Shirur Mutt. AIR 1954 SC 282 the following propo-

sitlpns were lald down :-

The reference in Art. 366 (28) to an 'impost' suggested that fees
were Included in taxation. However, for several purposes, the Consti-
tution maintained a distinction between a tax and a fee. The definition
of a money bill in Art. 110(1) included a tax, but expressly excluded
fees. Art. 277 referred to taxes and lees separaftely, and entries 96, &6
and &7 of Lists I, I! and 1l referred to fees in respect of matters
in each List. Therelore, while generically a fee was a tax, it has
been diflerentiated for leglslative purposes in our Constitution. The
definition of a tax given by Latham C.). namely, "A tax is a compulsory
exaction of money by public authority for public purposes enforceable
by law and Is not a payment for services rendered”, brought out the
essential characteristics of a tax as distinguished from other forms of

imposition which in a general sense are included in
A fee a tax. The second characteristic Is that it is a public
involves a Impost without any relerence to services rendered,
quid pro quo which is expressed by saying that a tax is imposed

fer the purpose of general revenue, and its object

is not 10 conler any special benefit upon any particular
individual and consequently there is no element of quid pro guo between
the taxpayer and the public authority. A fee is generally delined to
be a charge for a special service rendered to individuals by some
governmental agency and is supposed to be based on the expenses
incurred in rendering the service, though in many cases, the costs
are arbitrarily assessed. Ordinarily, fees are uniform and no account
is taken of-the varying abilities of different recipients to pay. A fee
is not a woluntary payment because a careful examination shows that
there is an element of compulsion in all fees. No doupt licence fees
are charged from those who want a licence, but a person who wants
to pursue an activity which requires a licence must pay the licence
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fee whéther he wants to pay it or not. Public interest is of the basis
of all impositions,but in a lee it is some special benelit which the
individual receives. Since a fee is a sort of return for services rendered,
it is essential that the provision for the levy of a fee should be correla-
ted to the expenses incurred in rendering the services. I the money
paid is set apart and is not merged in the public revenue for the benefit
of the general public, it would be accounted as a fee, and nNOt 43 & tax.

Under the Constitution of India in the three lists, namely Unlon
list, State list, and Concurrent list the powers are vested in the Union
and States. The subjects in relation to which tax/fee etc. can be
imposed by the respective Legislatures of the Union or State have
been specified in the respective lists. There have been used words
such as toll,duty under the same lists. Let us understand these conno-
tatlons as well. Neither the Union Government nor the State Government
can encroach the field exclusively reserved for the other for imposing
tax, fee, duty on the subjects of its exclusive jurisdiction. So lar
as subjects of the Concurrent list are concerned, the law dealing with
tax/{ee/duty laid down by Union is to prevall over the State law in
30 lar as the law framed by the latter is repugnant to the law framed
br thﬂ iﬂl‘lﬂl.‘l’.

%o let us also now take up a. few other words ol broadly speaking
the same class or sphere. These words are also of common use in
the field of law and there should be correct understanding of their
meanings and implications without confusing them interse or with
the words, tax and fee.

TOLL

Wharton's Law Lexicon defined ‘toll' as a tribute or custom paid
for passage. In the Stroud's Judicial Dictionary, Il Edition "toll' has
been defined as a sum of money which is taken in respect o! some
benefit, the benefit being the temporary use of land. High Court
interpreted the word 'toll' in the same sense. In this connection reference
can be made to the case of Masf. Bayabi v. District Council Nagpur
(LL.R. 1937 MNag. 286). It may include all payments made by persons
who go to the market either to sell or to purchase any commodity
or any animals or any other thing which by custom s exposed for
sale in the market (Sitarom v. Jonpoada Sabha, A.LR. 1932 Nag. 401 at
WO4).

Usually the “consideration s some amenity, service, benefit or
advantage which the person entitled to the toll undertakes to provide
for the public in general or the persons liable to pay the toll. Sometimes
the consideration may be taced to ownership or jus domini. Permission
by the owner of the land for the use of his land for any purpose may,
therelore be sufficient comsideration il the persons charging the toll
is the owner. Il the benefit or advantage which is the consideration
is made available, it i3 not necessary for incurring the liability to
pay the toll that the benelit or advantage should actually be utilized.
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Tolls are of many kinds and can be levied for various .
Besides tolls relating to passage over land or water some of the other
recognized tolls are market toll, fair tell, canal toll and so on.

Though 'toll’ is a tax levied for the use of land or passage, it
cannot be imposed under the Municipalities Act, 1916 (Section 128)
on vehicles going out of the limits of the Municipal Board (Roghbir
Singh v. Municipal Board of Hordwar AJLR. 195 All 324 at 326.)

LEVY

The expression 'levy' Is a common expression in taxing statutes.
It has various shades of [iscal meaning depending upon the different
contexts in which it is used. In Webster's Dictionary it has been stated
that it means "to assess for the purpose of collecting money also to
enforce an execution ol certain sum”, Levy sometimes signifies the
process of assessment or determination of a tax and sometimes the
realisation or collection. A taxing authority may levy a tax on capital
valve and direct that the assessment be made in accordance with
the rules laid down by the Legislature in regard to the assessment
of a rate. In this connection Bombay Municipal Borough Act, 1923
may be referred.

section 70 of the Indian Penal Code, 1360 says that the State
may levy fline within six years from the date of the sentence. To
levy is to realise or to collect. It is clear that what is meant is that
within six years the State must commence proceedings for realisation
not complete it. It may not complete the realisation proceedings
in six years. What is contemplated |3 that the State shall commence
recovery proceedings. Once such steps are taken, the plea of limitation
is out of bounds for the sentence.

CESS

*Cens” is delined in Murray's Oxford Dictionary means a tax levied
for specilic object. In the case of Doulat Ram v. Lahore Municipality,
A.LR. 1961 Lah. &3 at 2 it was held that it is not possible to distinguish
‘tax’ from ‘cess® or ‘duty’.

The word 'cess' has a definite legal connotation indicating tax
allocated to a particular thing not necessarily forming part of the
general fund. atances may be found such as Cotton Cess Act [973:
Indian Lac Cess Act, 19M: Agricultural Produce Cess Act, 1940
Coffee Market Expansion Act, 1942; Salt Cess Act 195); Tea Cess
Act, 1903, All these enactments authorise levy of cess. According
to its Import the word ‘cess’ is only tax and not a mere 'fee’. It is
not necessary for the purpose ol cess there should be guid pro quo
between the service actually rendered and the amount of tax levied,
as It i3 not a feec but a tax.

DUTY
The word ‘duty’ is "a payment to the public revenue™ upen import,
urn‘”‘ manufacture or sale of certain commodities. The word "duty’
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connotes obligation. It is a payment due and enforced by law and made
to the public reverue. For the payments under the heads of Customs
Excise, Stamp etc. the word ‘duty’ is used. There has been levied
death duty under the Income Tax Act.

QCTROI

It is a tax levied on certain articles on their admission into a

. Toll bearer must have been seen at the entry point of a town
E city or district at which the payment called s octroi is charged
for commoadities.
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VALIDITY OF CURBS ON PERSONAL LIBERTY (OTHERWISE THAN
THROUGH CRIMINAL PROCESS) IN THE INTERESTS OF PUBLIC
SECURITY : LEGISLATION FOR CONTROL OF GOONDAS,
GANGSTERS, TERRORISTS

Mr Justice B.D. Agarwal

Constituent Assembly debated at length over the [ssue whether
in additien to the ordinary criminal process the Constitution needs
have provision for preventive detention. Freedom had dawned after
long and protracted struggle. Most of the members had undergone
terrible hardships of incarceration and otherwise under the imperial
regime. The hesitation to make provision for preventive detention
in times of peace was natural . That could indeed appear repugnant.
But the Founding Fathers could certainly not be oblivious to the prevail-
ing conditions around. In the after-math of partition of the country
there had been tremendous upheavals and mass killings in the wake
of unprecedented communal riots. Those statesmen could as well
foresee the dangers of critical situations arising in the future keeping
in view the vast diversities in the country and the sinister influence
of anti-social elements operating in lea with foreign powers. The
consensus, therefore, was in favour of preventive detention being
as well provided.

The legislative power in this behalf is conferred under Entry 9
of List | (the Union List) and Entry 3 of List Il (Concurrent List)
read with Article 246 of the Constitution. Article 22 contains essential
saleguards both substantive and procedural in character. It is noteworthy
that the power is exercisable only for specified purposes all of which
are centered in larger public interest. Parliament accordingly enacted
the Preventive Detention Act, 19530,

Validity of this Act came under challenge socon after the enforce-
ment of the Constitution in the case of A.K. Gopalan AIR 1950 SC 27,
The Supreme Court by majority upheld the vires of the Act. | will
not like to dilate before you the ratio of that historic decision because
there has been judicial controversy over the same in later years. For
your purposes it may not be necessary to travel into these intricacies.
These of you interested in serious study on the subject may read the
brilliant analysis of Seerval in Constitutional Law (Vol. I) Chapter XI.

The guestion arose whether ‘personal liberty' within the meaning
of Article 21 includes within its purview the freedoms incorporated
in Article 19 (1). Article 21 reads :-

Mo person shall be deprived of his life or personal liberty
except according to procedure established by law.™

Article 19(1), as you know, enumerates the six freedoms. What
I1s the meaning and content of the words ‘personal liberty'? A view
advanced was that the freedoms referred to in Article 191} are carved




S

out of personal liberty. Upon this premise it was sought to be founded
that i an enactment meets the reguirements of Article 21, it need
not stand the test of reasonableness under Article 19. This view was
discarded by the majority in the Bank Natlonalisation case AIR 1970 5C

4&4 and also in Shambhu Kath Sarkar [1973) | S5CC K56 Khudiram Das

(1975) 2 SCC 313 Hardhon Saha (1975) 3 SCC 198; Mgneka Gandhi
AIR 1978 SC 5%97. It was held that the law of preventive detention
has to meet the test of Article 21 and also of reasonableness under
Article 19. The view is that the Articles are not mutually exclusive.
Articles 21, 19, 22, 1§ play together. Article 21 is both substantive
and procedural. Article 22 is not the complete code with respect
to the law for preventive detention.

You will like to know whether the law of preventive detention
meets the requirements of reasonableness under Article 19. The Supreme
Court considered this guestion directly in Hardhan Sgha (supral. In
that case the vires of the MISA, 1971 was under challenge. Ray, C.J.
speaking for the Constitution Bench observed in the first place that
when a person is detained, there should be no question ol his being
ible also to enjoy the Ireedoms conferred by Article 1¥1) Alterna-
tively, however, he proceeded on "assumption® that the test of reasonable-
ness has also to be satisfied. The provisions of the MISA were analysed.
There was provision for the grounds and the material being disclosed
to the detenu except where public interest otherwise justilied. He was
given the right to represent both to the 5tate Government and the
Advisory Board. The Poard was judicially constituted. It was pointed
that natural justice flows from procedural reasonableness contemplated
in Article 19, and this was fulfilled in relation to the application
of that Act. MISA was, therefore, upheld as valid.

This decision was affirmed by the Supreme Court in A.K. Ray v.
Union of India (1982) | SCC 271. In that case the vires challenged
was of the National Security Act, 1980. It was held that this Act is
in pari materia. with the MISA and is not violative of Articles 1§,
19, 21 and 22.

In between 197382, there was the important decision in Maneka Candhi
v. Union of India (1978) | SCC 245, that elaborates the content of Article
21 and its relationship vis-a-vis Articles 19 and 14, The view expressed by
Bhagwati, J in that case concurring this aspect was 1

{1) The expression ‘personal liberty' in Article 21 has to be given
natural meaning and, thergfore, the attributes relerred to in Article
19(1) cannot be excluded;

{2) For purposes of Article 21 there s to be law made by Legislature
laving down the procedures

{}) The procedure cannot be arbitrary, unfair or unreasonable. It must
be right, just and fair. This would be in conformity with Articles
19 and l4. There has to be reflected fairness in action even where
the sphere Is administrative and not quasi-judicial.
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In short, therelore, it follows that in the public interest there
can be curbs imposed by law on the personal liberty of anti-social
elements but there must be fairness and reasonableness within the
meaning of  Articles 1§, 19 and 21. Preventive detention is sustai-
ned upon the satisfaction of this test. It is now well settled that
the rights in Part Il are not mutually exclusive. A law of preventive
detention under Article 22 must also satisly Articles 14, 19 and 21.
It is equally settled that a law of preventive detention cannot be
held unconstitutional for the reason that it violates Articles 18§, 19,
21 and 22. The MNational Security Act which is in pari materia with
MISA is not unconstitutional on the ground that by its very nafure
it generally wviolates Articles 18; 19, 21 and 22. It mist need be empha-
sised that the history of personal liberty is largely the history of
insistence on observance ol the procedural safeguards. These must,
therefore, be sirictly observed wide Mohinuddin @ Moin Master v,
.M. Beed etc. (1987) & SCC 53 at p. 66,

Question has also arisen at times with respect to right of privacy.
Claim was laid to this as a fundamental right. In Kharok Singh v. State
of U.P. (AIR 19635C 1293) challenge was made to regulation 236 of the U.P.
Police Regulations. The majority was of the opinion that clause (b)
of repulation 236 which authorised domiciliary wvisits a1 night was
alone wvold keeping in view the concept of personal liberty under
Article 21 of the Constitution. The gquestion came up again in Gobind
v. State of M.P. (1973) 2 SCC 143 in refation to similar provisions
contained in the M.P. Police Regulations. The Supreme Court in that
case made a discussion on the right of privacy but lelt open the question
whether this is a fundamental right granted as such in our Constitution.
Mathew J speaking for the Court concluded z-

*The right to privacy in any event will necessarily have to
go through a process ol case-by-case development. Therefore,
even assuming that the right to personal liberty, the right
to move {reely throughout the territory of India and the freedom
of specch create an independent right of privacy as an emanation
from them which one can characterize as a fundamental right,
we do not think that the right Is absolute.”

The provisions were read down .in the light of this conclusion.
It was observed 3-

(1) Surveillance by domiciliary visits would not always be unreasonable
restrictions upon the right of privacyj

{2) The right of privacy even il fundamental must be subject to restric-
tion on the basis of compelling public interest.

(3} The right to privacy ol movement too cannot be absolute; a law
imposing  reasonable restriction upon it for compelling interest
ol State must be upheld as valid;

The procedure laid down in the impugned regulation is reasonable.
Only persons who are suspected 10 be habitual criminals will be subjec-
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ted to domiclliary wisits. Surveillance is also conlined to limited class
ol citizens who are determined to lead a criminal life or whose ante-
cedents would reasonably lead to the conclusion that they would lead
such a lile. Mere conviction in criminal cases would not warrant the
invocation of these regulations. Crime iIn this context Is conlined
to such as involves public peace or security only and if they are

rous security risks. Domiciliary wisits and picketing by the police
should be reduced, it was held, to the “clearest cases ol danger to
community- security and not routine follow up at the end of a conviction
or releass from prison or at the whim of a police oilicer."

Preventive detention and the police regulations discussed above
are preventive in nature. The U.P. Control of Goondas Act which
provides for externment of goondas alter due notice and opportunity
to show cause being given is also of that nature. Action taken under
this Act is upheld provided the procedural saleguards have been Care-
fully cbserved. O late it is realized that these measures are not
adequate. ‘A new class of criminals has raised its head which poses
grave danger to the society. Gangsterism aims at creating special
ofganisations and groups to commit murder, use viclence and tlake
people for a ransom or other demands often involving torture, black-
marketing etc. It may also mean the destruction of buildings, ransacking
and similar acts in a cruel manner to terrorise the people. Government -
have felt the impelling necessity to legislate with a view especially
to curb gangsterism and what goes by the name of terrorism. The
measures would need be punitive and not mere preventive. The procedure
evolved needs be special and far more rigorous than that provided
under the ordinary criminal law of the State. The U.P. Gangsters
and Antl-Social Activities (Prevention) Act, 1936 is illustrative on
the point.

validity of this Act was challenged before the High Court in a
large number of petitions. The matter has been dealt with by a Full
Bench in Ashok Kumar Dixit v. State of U.P. reported in AIR 1987 All
215. The validity was upheld. The power of the State Legislature toenact
the measure was found covered under Entry | of List IIj Entry 1 of
List 11l and also Entry &3 of List Il. 'Public Order® and 'Criminal Law'
are wide enough in their ambit to cover measures as these, The authority
has to be satisfied that there is a reasonable and proximate connection
between the occurrence and the activity of the person sought to be
apprehended and that such activities were to achieve undue temporal,
physical, economic or other advantage. It is not necessary that there
be overt or positive act of the person intended to be apprehended
at the place. It is enough to prove active complicity which has a
bearing on the crime.

You may like to take a special note that in the given circumstances
such as in dealing with gangsterism or terrorism the law may in depar-
ture from ordinary criminal process sanction i-
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(1) Special rules of evidence raising presumption against the accused
upon certain basic facts being established;

(2) provision for trial by special courts other than ordinary criminal
courts;

{(3) provision for trial in camera;

(#) provision for keeping the address and identity of witnesses secret
in certian circumstnaces|

(3) distinct provision in the matter of grant of ball.

In framing legislation on the subject you must, however, bear
in mind the well settied proposition that upon the validity being challen-
ged, the burden will lie upon the accused to establish the violation
of Article 1§, but in so far as Articles 19 and 21 are concerned, the
burden would lie upon the State (Deena v.Union of India (1983) & SCC
&85, "Reason’ is the touchstone of all State actlons —including legislative.
The Constitution proceeds upon the principle of balanéing various
interests. Il the larger social good so dernands, the law does permit
curbs being imposed upon liberty of the individuals.




LEGAL CHALLENGES TO TAXATION
P-M. Bakshi

I
The taxing power of the Centre, the States and local authorities
is bound to be exercised from time to time. The Constitution and
the general principles of law lay down certain limits as to the matters
on which, or the manner in which the taxing power may be exercised.
It is desirable to narrate briefly the legal limits of the power 1o tax,
and the scope of legal challenges to its exercise.

Constitutional mandate

Article 265 of the Indian Constitution provides that no tax shall
be levied or collected except by authority of law. This postulates
three requirements.

(i} There must be a law authorising the tax.

(i) It must be a wvalid law. Poona Municipality v. Duttfaraya,
A.LR. 1963 S5.C. 355; Chhotabhal v. Union of India. AIR 1932
Mag. 139; 144,

(iii) The levy or collection of the tax must be in conformity with
the authority conferred by the law. State of Mysore v. Cawasji,
(1970) 3 5.C.C. 710, 713.

It is well established that “law®, does not include an executive order.
Bimal v. State of M.P,, A.LR. 1971 5.C. 317, 320. In fact, the very
object of provisions like article 263 is to guarantee that there shall
be no taxation without representation. Hence, "law* means enacted
law in this context. Ral Ram Krishna v. State of Bihar, A.LLR. 1963 5C 1667
Limitations on the taxing power, as arising under the Constitution, can
ot classified into the foljowing categories -

(1) Limitations arising from fundamental rights (Part 3 of the
Constitution).

(2) Limitations arising from constitutional provisions relating
ta freedom af trade, commerce or intercourse (articles 3] 1o
MO7, Part 113).

(3) Limitations relating to inter-governmental immunities.
(4) *Limitations reldting to specific kinds of taxes.
Fundamental Rights

Under category (1) above, one may note that a taxing law must
not infringe fundamental rights, like any other law.Ganga Sugar Corpo-
ration v. State of U.P. A.LR. 1980 5.C. 286, paragraphs &2-86. Of
particular relevance in this context are the following propositions 3

(i) A taxing statute which violates equality by undue discrimination
1% vold under article 1§, K.T. Moopil Nair v. Stafe of Kerola, A.LR. 1961 5.C.
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3321 State of Kerala v. Hari K. Kutty, AIR 1969 5.C. 3781 Khandige v.
pal Corporation, {(IP87) 2 SCR 679, 603,

(i) A taxing statute which imposes an unreasonable restriction
(or even a reasonable restriction but not for the specilied purpose)
on the six freedoms pguaranteed by article 19 ol the Constitution,
would be void. These are the right -

(a) to freedom of speech and uptrul.:-rﬁ

(b) to assemble peaceably and without armasg

(c) to form associations or unlons]

{d) to move freely throughout the territory of Indiag

(e) to reside and settle in any part of the territory of Indiaj and

(f} to practice any profession or to carry on any occupation,
trade or business. .

It should be mentioned that fundamental rights may, in a conceivable
case, be infringed by a taxing statute. Thus, a tax imposed upon’the
press, deliberately calculated to limit the circulation of information,
would be unconstitutional, (Express Newspaper v. Union of India,
ALR. 1958 5.C. 578, 614), even though the press is subject to ordinary
forms of taxation. Coercive sanctions lor the realisation of a tax are
valld. Rehman wv. State of A.P.. A.LR. 1961 S.C. 147]1. The taxing
law may even provide for cancellation of registration of a dealer
for ensuring payment of tax., Rehman v. State of A.P., A.LR. 1961
S.C. 1671. However, it would seem that cancellation without opportunity
of hearing would be unconstitutional. Sukhnandan v. Union of India,
AJR. 1982 5.C. 902, para 2). The reason is‘that a taxing law must
also satisfy the test of reasonableness with relerence to article
19, Balafi w LT.0., A.LR. 1962 5.C. 123; Jagannath v. Union of India,
AIR 1962 5C 188; K.T. Moaopil Nair v. State of Kerola,AlIR 1961 5C 332.

Taxes for Religion

It remains to note that taxation for the purposes ol religion is
expressly prohibited. "No person shall be compelled to pay any taxes
the proceeds of - which are specifically appropriated in payrment of
expenses f{or the promotion or maintenance of any particular religion
or religious denomination” (article 27). This article preserves the secular
character of the State. Commissioner, H.R.E. v. Lakshmindra, {(1054)
S.C.R. 1005. Article 27 does not prohibit the levy of [ees so long
as there I3 no discrimination between one religion and another, Motl
Das v. 5.P. Sahi, AIR, 1959 5C 942, 950; Hira Kishore Deb v. Stafe of Orissa,
A.LR. 1964 5.C. 1301, 1310,

Freedom of Trade

Under category (2) mentioned above come the ratfier complicated
provisions in articles 31-37 of the Constitution. (Freedom of trade
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commerce and intercourse throughout India). Yielation of these provisions
is justiciable, though it is not a breach of fundamental rights. Atigbori
rﬂ cﬂ'- v Stale o -"-lﬁl'ﬂu Al]lnl l“l s-lCI 2311 :*T! Thl lnl‘ﬂ]:l’tllﬂﬂ-‘l
of articles 301-307 in the context of taxing statutes cannot be said
to have settled down. There is a string of decisions according 1o which
"compensatory” taxes (taxes imposed for the use of facilities like
maintenance of roads, bridges etc.) are permissible. Atiabari Tea Co.
v. State of Assam, A.LR. 1961 S.C. 232, as explained in Automobile
Tronsport v. State of Raojasthan, AIR 1962 SC 1606, 1618; G.K. Krishnan
v. State of T.N., A.LR. 1973 5.C. 583, 587. It is aiso true that if
a tax imposed by a Statedoesnot interfere with the frecdom of trade
and commerce, it is valid - e.g. sales tax. Honsraj v. State of Bihar,
(1971) | S.C.C. 39. 643 Andhra Sugars v. State of A.P., (1963) | S.C.I.
6943 Venkotaraman v. State of Madros , (1969) 2 5.C.C. 299. At the
same time, taveswhich have a direct and immediate impact by restricting
trade or commerce may offend the provisions of article 301, which
provides as under t-

*Subject to the other provisions of this Part, trade, commerce and
intercourse throughout the territory of India shall be [ree.” State,
of Kergla v. Abdul Kodir, (1969) 2. SCC 36). It follows that a tax
which is excessive and prohibitive, thus impeding I[ree llow of trade
and commerce, would be unconstitutional. Kabyanl 5fores w. Sfafe,
ALR. 1966 5.C. 1686. In any case, no state can levy a tax
which is discriminatory between State and State. Article 304(a) provides
that the Legislature 0f a State may by law impose, on goods imported
from other States or the Union territories. any tax to which similar
goods manufactured or produced in that State are subject 1o, however,
as not to discriminate between goods 30 imported and goods 3o manu-
factured or produced. Thus, it would be a straightaway wviolation of
this provision if a State, while taxing goods produced in another State,
does not tax similar goods produced in the State. State of Rajasthan v.
Mangi Lal, (1969) 2 5.C.C. 710. I goods of this particular type are not
at all produced within the State, and the State seeks to impose tax on
goods le.g. loreign liquor, brought from outside the State), the law would
be delinitely void. Kalyvani Stares v. Stale of Orizsa,AIRI9665C1684,16%91.

Notice may also be taken of article 3A(b) of the Constitution,
which has been held applicable in principle to taxing laws. Khyberbari
Tea Co. v. State of Assam, ALR. 1964 S.C. 923, 937, 942. Article
30&(b) reads as under :-

"Notwithstanding anything in article 31 eor 303, the Legislature
af a §tate may by law

[ETER T a2t

(b} impose such reasonable restrictions on the freedom of trade,
commerce or intercourse with or within the Staté as may be required
in the public interests =

Provided that no Bill or amendment lor the purpose of clause
(5} shall be introduced or moved in the Legislature of a State without
the previous sanction of the President.”
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Here again, while compensatory taxes are regarded as reasonable
(Kalyoni Stores v State of Orissa, ALR. 1966 5.C. 1686, 1691) and while
retrospectivity itsell is not wnreasonable (Ral Ram Krishna v, Srate of
m-"lll*. ALLR. 196) 5.C. l“?¢ Iﬁ?}. Iﬁ'p"i-l Abdul Kegir v. Stale l:l’I Hfrﬂtﬂ+
ALR. 1976 S.C. |32, para 19), it is important 1o point oul that thereisa
possibility of judiclal review even of a taxing statute. Khyberbarl Tea Co.
¥. Stale of Assam, ALR. 1964 5.C. 915.

Inler- governmental Iminaitics
With relerence to category (J) above, il is proper to mention that
a State legislature or any authority within the State cannot tax the

property of the Undon (Article 233) and the Union cannot tax the
property and income of a State (article 289).

Specilic Tazes

Finally, as regards category (&) above, the Constitution imposes
profibitions orf restrictions on imposition of certain taxes. These are
contained in article 276, 286 and 237 of the Constitution.
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ORIECTIVE AND SUBJECTIVE LANGUAGE IN STATUTES
P.M. Bakshi

Statutes in modern times confer on the executive powers of various
kinds. These powers are usually to be exercised if the specilied circum-
stances exist and If the specified conditions are satisfied. In all such
cases, the question may arise whether the statutory requirement as
to circumstances or conditions Is to be adjudged objectively or whether
it is enough If the competent authority takes the view that the require-
ments have been satisflled. In other words, two aliernative constructions
may be open, which are known as "objective™ and "subjective™ construc-
tion respectively.

Countries with and without judicial review

In a country not governed by a system of administrative law or cons-
titutional law, judicial review ol executive action not being permissible,
the answer to the above question would depend almost exclusively
on the language used in the statute. If the statutory language is clear
enough one way or the other, then effect will be given to that language.
If the language is not clear, the appropriate court will interpret the
language. Thus, in such countries, the guestion will be only of statutory
construction.

. But in a country where judicial review is permissible, courts would
not go merely by the language. They would also examine two other
questions. The first question to be examined is whether the purely subjec-
tive interpretation would be in conformity with constitutional norms. The
second question to be examined is, whether the purely subjective
interpretation, even il permissible from the constitutional angle, should
still be avoided, having regard to the principles of administrative law.

Position in India

india belongs to the second category, because its Constitution
confers fundamental rights and its courts possess the power of judicial
review. Therefore, in India, when faced with a provision in a statute,
which confers powers on the executive in language capable of subjective
or objective construction, courts have to undertake an examination
of three issues.
First, whether, as a matter of interpretation, the language is
to be regarded as subjective or objective. Secondly, whether, as a
matter of constitutional law, the subjective or objective construction
would stand scrutiny. Thirdly, whether the doctrines of administrative
law have anything to say on the subject.

Subjective expressions and discretion

To begin with, all statutory discretion is subjective. As has been
pointed out by an eminent writer, "There is a subjective element
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in all discretion.” [Wade, Administrative Law 1982, page 394 L Coming
to the judicial view, the earlier rulings seem to e3t that expressions
Like ® i3 satislied™ do not permit the Importation of an obpective test.
Robirson v. Minister of Town and Country Planning, (1947) King's Bench
702, But later rulings have rejected this purely literel approach. Estate
and Trust Agencies v. Singapore Improvement Trust, (1937) A.C. 898 (PC).
Courts now look into the question whether there was any rmaterial
on which the “satisfaction” could have been arrived at. Pove Minsiter of
Housing, (1960) Weekly Law Reports 537,

Arbitrary exercise ol power

In any case, every executive power must be exercised () in good
taith, (i) for the statutory purpose and (iil) on relevant material,

Arbitrary and unreasonable exercise of statutory power would render
the action void. In Commissioner of Customs and Excise v. Cure & Deely
Limited {1952) | Queen's Bench 30, the Commissioners had power
to make regulations "for any matter for which provision Bppears (o
them to be necessary for the purpose of collecting purchase tax™. A
regulation made under this power provided that a proper return of
purchase tax should be made, failing which, the Commissioners might
themselves determine the tax due and the amount 3o determined. shall
be the proper tax payable. Mr. Justice Sachs held that the regulation
walk vold, because it took power to delermine the tax liability which
was to be properly determined according fo the Act, with a right of appeal
to the court, and the regulation was made 1o take away the jurisdiction
of the court. The power of delegated legislation had been exefCised
in an arbitrary and unreasonable manner. The fact that the rules
were 1o be lald before the Parliament, made no difference.

Effect of pdicial review (administrative law)

It follows from the above brief discussion that no statutory language
will operate in a purely subjective manner. By judiclal review, statutory
language apparently giving ungulded puwer to the executive will still
be construed as leaving open judicial review on well-recognised grounds.
In the House of Lords Case [Secretary of State for Education and Science
v. Tameside MBC. (1977) AC 1018] Lord Wilberforce sald t "Sections in
this form may, no doutt, exclude judicial review on what is or has
become a matter of pure judgment. But | do not think that they go
further than that. If a judgment requlres, before it can be made,
the existence of some facts, then although the evaluation of those
facts is for the Secretary of State alone, the court must enquire whether
these facts exist and have been taken into account, whether the judgment
has been made upon a proper sell-direction as to those facts (and)
whether the judgment has not been made upon other facts which ought
not to have been ta'een into account.”

If the executive authority exercises its power where there s no
evidence to support its exercise, its action can be challenged, even if
the wording used Is “"Where it appears to the Secretary of State™.
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Ashbridge Investment v.Minister of Housing (1965) | Weelkly Law Reports
1320, 1336,

The constitutional aspect (fundamental rights)

The above aspects are of relevance in all countries which have
a system of judicial review under sdministrative law. Besidss this, in
a couniry like India, where fundamental rights are lald down by the
Constitution, il subjective language is employed in legislation which
gives power to the executive to interfere with the fundamental rights,
then it runs a risk of infringing the test of reasonableness. This test
is esplicitly laid down in article 1% of the indian Constitotion and
is regarded as implicit in article 1& of the Constitution. Reasonahleness
has an aspect of substance as well as an aspect of procedure. A statute
which does not lay down principles of guidance of the evecutive and
leaves the power entirely to its satisfaction runs a high ritk of violating
article 19.

= Mineral Development Company v. State of Bihor,
ALR. 1960 5.C. L.

= Hari Chand v, Mire District Counell,
ALR. 1967 5.C. 829. 513,

= Dwarka Prosod v, Stafe af LLP.
{1958) S.C.R. 801,

= Haorak Chand v. Unfon of India,
ALR. 1970 5.C. 1853,

Same approach is visible in case law under article 1&; where absalute
discretion is sought to be given to the executive by the statute,

= Sdfl'ﬂl'll L ﬂqu-ﬂl
ALR. 1967 5.C. 1836, 1243,

Conclusion
Thus, we come to the following conclisions in the Indian context -

11). Where there are constitutional implications, then the we of
subjective language in a_ statutofy provision giving power to
the executive, should be avoided, because it may suller from the
vice of unreasonableness. This safeguard may have to be dispensed
with in exceptional cases to deal with a very urgent situation.

(2} Where there are po constitutional implications, then subjective
languapge can be employed in such statutory provisions. But
one  should remember that even then, judicial review under
administrative law s open.

(3) In view of the wide scope given to article 18 of the Constitution,
it 'is apprehended that there will not be many cases where
constitutional _ implications would not arise; if the power is
to be exercised subjectively.
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INTERPRETATION OF STATUTES
P.M. Bakshi
The nature of statute law

It is now acknowledged legal doctrine that new law, when deliberately
brought into being, comes only from statute, that is fo say, from
open legislative operations. When the legislature decrees new law,
we usually get new law. Subject to the glosses which courts are apt
fo be put upon a statute, the law, when expressed in statute, is what
the legislature says it is. The common law (whether ™found™ or "made)
is unwritten law announced by judges, and only when disputes are
brought before them. A statute (in modern times) is law established
by the vote of an assembly in response to political demand and then
formally inscribed. A “statute” (as the etymology informs us) is a
thing set up, constructed, made to stand. Statutes appear in specific~
written form, unlike the common law. Statutes have a certaip textual
rigidity. The common law has none. A rule based on common law is
nevitably inter-twined with the factual situation in which the rule
was evoived, and can therefore be moulded according to facts by
the procei:s of “distinguishing”,"explaining? "modifying"or even “overruling*
past precedents. This is ordinarily not possible in statute law. .

In this manner, statute law is a "superior” source of law,- superior,
in the sense that statutes can override the common law or customary
law, while common law or customary law cannot override statute law,

Genesis of interpretation

At the same time, one must note that statutes are not self-enforcing,
if not obeyed. Someone must go to court and enforce them or rely
on them. On this occasion, the court not only has to issue & judgment or
an orderjy very aften, it has also to determine what the legislation
means. Individual action to enlorce a statute results in "interpretation®.
It is left to the courts to tell us what the statute means, and to enforce
the legislative declaration as the judges understand. In this process
is born the non-statutory law of interpretation. The law of statutory
interpretation, then, is itsell common law 1 it consists of principles
evolved through the centuries in cases decided by the courts. It is
true that some of the rules of interpretation are themselves given
legislative shape in the Interpretation Act. Buty, by and large. they
are judge-made,

The process of interpretation

In interpreting a statute, the court bepins with the statute, but
does not end there. The best of statutes do not apply with ease to
every situation. The court must decide their meaning. Looking at
the facts before it, the court listens to the words of the statute and
strain itsel! to hear their meaning. There will usually be precedents to
follow. If this particular statute has not already been construed, decisions
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on other similar statutes may offer precedents, or at least throw
some light. Considering the object of the statute, and bearing in mind
what is fair and beneficial in the particular case, the cowt announces
that the legislature (i) intended this or that meaning, of () et have
intended this or that meanirg. Onee the decision js announced by
one of the higher courts, it becomes a precedent, which itsell will
be followed, because of the doctrine of stare decisis. This itseif leads
to two consequences. in the first place, whenever the particular question
comes up before the courts again, they will follow the earlier decision
as precedent. Secondly, the fact that in the earlier precedent, the
court adopted a particular approach to interpretation, itself gives
birth fo a rule of statutory interpretation. Hencelorth, the samne approach
will be shown when a similar situation subsequently arises, even though,
on that subsequent occasion, the statute 1o be interpreted may he
on a different topic altogether and the word to be construed may
also not be the same as on the previous occasion. 11 is in this manner
that (uncodified) rules of interpretation are born. The concrefe aifuation
{or a number of concrete situations) exhibiting judicial approach to
a particular statute is made use of as a basis for formulating an abstract
rule supposed to be applicable to statufes generally. Thus, the law
of statutory interpretation is a body of general rules. But one should
not forge: that those rules were the reswlt of the enlorcement ol
particular statutes. Herein lies the strengith as well as weakness of
the uncodified law of interpretation. lts "rules” were themselves evolved
in particular statutory situations. They are not incxorable commands.

Main topics

The field of statutory interpretation is a vast one. A convenient
way of studying it would be to [irst devote attention to some of the
general rules for determining legislative intent; secondly, to deal wath
the kinds of internal alds to be resorted toj thirdly, te discuss the
external aidsy and finally, to turn to some of the (5o called) "presump-
tions™.

Rules for determining begislative intent

Three main rules compete in regard to determining legislative
intent -

(a) the literal rule,
(B} the golden rule,
(e} the mischiel rule.

(a) The literal rule lays emphasis upon the letrer or the text ol
the statuies. H the words of the statuie are clear, the courl' musi
give elfect to them. Lord Reid said 1 "%e often way that we are looking
for the intention of Parliament, but that is not guite accurate. L ¥
are seeking the meaning of the words which Parliament meant, but
the true meaning of what they said.™!

I. Black Clawson v. Paplerwerke, (1975) 1 All E.R. 810 (H.L.).
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Thus, il Parliament intended to cnact one proposition but the
words bear & dilferent meaning, the courts must give eflect to the
contrary meaning. One reason why this rule became operative was
that the court does not, as a rule, refer to the debates or other external
legislative materials.!

(b) Where, however, the literal meaning gives rise to obscurity,
courts may depart from it under the “golden rule”. As Baron Parke
(later Lord Wensleydale) said 1?

"It is a very weful rule in the construction of a statute to
adhere to the ordinary meaning of the words used and 1o the
grammatical construction unless that is at variance with the
intention of the legislature, to be collected {rom the statute
itself, or leads to any manifest absurdity or repugnance, in
which case the language may be varied or modilied so as
to avoid such inconvenience, but no further.”

It should be noted that the golden rule applies only if* there is
an ambiguity. Otherwise, the words have to be given their ordinary
mcaning.

{c) The “mischiel” rule (Heydon's case, 1384) addresses itself
to the {ollowing questions -

(i) What was the common law before the making of the Act 7

(ii) What was the mischiel and defect for which the common
law did not provide 7

(iii) What remedy Parliament has resolved and appointed “ta cure
the discase™ 7

{iv) The true reason of the remedy.
Servants, not masters

The above rules are not “rules” in the ordinary sense of having
a binding force. "They are our servants, not our masters. They are
aids to construction, presumptions of pointers.”»

Ambiguities

Ambiguities land consequential need for interpretation) arise first,
becaine of the inherent elasticity of most wordsg second|y, because
the passage of time might have made the original words inappropriate;
thirdly, because many words have an indeterminate connotation (e.g.

“merchantable quality™ in the Sales of Goods Act): and finally, because
of bad drafting.

| Davis v. Johnson, (1978) | All E.H. 1132 (H.L.),

£  Becke v, Smith, (1836) 150 E.R. 724,

3 Inland Revenue Commissioners v. Hinchy, (1960) 1 All E.R. 305 (H.L.).
&  Mounsell v. Olins, (1975) 1 All E.R. 16 (H.L.).
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Hlustration

wiltshire's case? illustrates a case of bad drafting. Section &, Road
Traific Act, 1960 (which made drinking and driving an offence] provided
as under 1

"A police constable may arrest without warrant a person
committing an offence under this section.”

D was arrested under the above section but was released without
being charged. D brought an action for damages for the tort of false
imprisonment arguing that his release was proof that he had not been
committing the ollence. However, Lord Denning, M.R. read the word
“apparently” into the section. "The constable is justified il the lacts
as they appeared to him at the time were such as to warrant him
bringing the man before the court on the ground that he was unfit
to drive through drink.”

Internal aids

Internal aids in resolving ambiguities in statutes consist of the
following @

(a) Long title.

(b) Preamble.

(c) Context in which the words appear.

{d) Rule of ejusdem generis. [Where a statute uses specific words
followed by general words, the general words (even if apparently
unrestricted will be interpreted as confined to objects or conCepts
of the same kind as the specific words)?

(=) Hule of expressio unius esf exclusio alterjus.
External aids

{a) Committee Reports.- Report of a Committee which formed the
basis of an Act may not be looked into for construing the Act.
But it may be looked at for i[dentiflying the mischiel whigh the
Act was intended to remedy™

(b) Debates in Parliament~ These cannot be looked at for construing
the Act.

(c) International conventions or treaties.- These can be looked at for
construing the words of an Act implementing such convention
or treaty.’ The presumption is that “the Crown, in taking its
part in legislation, would do nothing which was in conflict with
the treaties.”

Wiltshire v. Barretf,(1963) 2 All E.R. 271 (C.A.).

Gregory v. Fearn. (1933) 2 All E.R. 359.

Black Clawson v. Paplerwerke, (1975) 1 All E.R. 810,

Davis v. Johnson, (1978) 1 All E.R. 84] (C.A.)

R. v. Secretary of State for Home Department, Ex-part Bhajon Singh,
(1975) 2 All E.R. 1031 (C.A.).
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{d) Statement of Objects and Reasors.~ Can be looked into, at least
to identify the mischief intended to be remedied.

Presumptions

As a result of the mass of case law involving statutory interpretation,
a4 number of “presumptions” have come to be recognised. These are
tentative guidelines, and not absolute or binding rules. Text book writers
on statutory interpretation have not tried to analyse their rationale
or to classify them. It is, however, suggested that some of these pre-
sumptions are based on considerations of justice and awvoidance of
hardship-e.g. the presumption that mens rea should be read into a
criminal statute (because, otherwise, the consequences would be unjust),
Some of them are based on established drafting practice (e.g. the
presumption that a consolidating statute does not alter the pre-existing
law). A few of the presumptions can be traced to (supposed) doctrines of
constitutional law or to the desire to honour international obligations.
A few arise because of the realisation that the éraftsman may be
(i) usually precise but (ii) occasionally imprecise. The , following are
the principal presumptions :-

Presumptions based on justice

la) An Act is not given retrospective effect, unless expressly

provided.!
(b) Vested rights are not 1o be interfered with."Noman's contractual

rights are to be taken away on an ambiguity in a statute,
nor is an employer to be penalised on an ambiguity.™

(c) Intention is required for criminal liability.?

(d) A penal statute is to be strictly construed.”

Presumptions based on drafting practice

() An Act is not taken as repealed by implication, unless the

provisions of the later Act are inconsistent with, or repugnant
" to an earlier one 3o that the two cannot stand together.?

() The same word has the same meaning. *

{g) Consolidating Acts do not alter the law. “Draftsmen of such Acts
re-phrase the original statutory provisions which are to be comsoli-

Carson v. Carson, (1864) | WLRSI

Allen v. Thom Electrical Industries, (1967) 2 All E.R. 1137 (Lord
Denning).

Sweet v. Parsley,(1969) 1 All E.R. 37 (A.C.).

Zimmerman v. Grossman, (1971) 1 All E.R. 36) (C.A.)

West Ham Church Wardens v. Fourth City Muftual Building, (13892)

1 Q.B. 654,

Garfside v. LR.E.,(1968) | All E.R. 121 (H.L.)-

o] L™ ] k=
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dated, but are well aware that it is thelr duty not to make
any substantial alteration of the existing law and there is a
very strong presumption that they have not done so." !

Presumnptions based on honouring international cbhligations

(h) Parliament will not pass a statute inlringing an international
cbligation.!

Presumptions based on constitutional law

{i} The soverign is not bound by a statute unless there is an express
provision to the contrary? (In India, this is becoming weak).

Presumptions linked with drafting precision/imprecision

{(j) Rule of ejusdem qmtrh‘: where a statute uses specific words {ollo-
wed by general words, the general words will be interpreted
as being ol the same kind as the specific words.

(k) Expressio uniuz est exclusio alterius?

The specific mention of one funius) excludes others (alterius).
However, "the logic of the proposition and the force of the
proposition depends entirely on establishing that there is only
a choice between two named persons or objectsy in such a
case, It can be said that if one ol the two avallable i3 chosen,
that is an exclusion of the other. But save in that special
case, the maxim has no effect in logic or in law."

B

LV

Maunsell v. Olins, (1973) 1| All E.R. 16 (H.L.)

R. v. Secrctary of State for Home Deportment, Ex parfe Bhajan
Singh, (1973) 2 All E.R. 1081 (C.A.).

Bank Voor Handel v. Administrator of Hungarian Property (1934)
1 All E.R. 969 (H.L.).

Gregory v. Fearn, (1953) 2 All E.R. 339.

R. v. Palfrey, (1970) 2 All E.R. 12 (C.AXWinn. L.J.).
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GENERAL CLAUSES ACT, 1927
P.M. Bakshi
introduction

The General Clauses Act is the most important enactment from
the draftsman's point of view. Next to a pocket edition of the Consti-
tution, a copy of its bare text would be an indispensable equipment for
the draftsman of legislation. Of course, it has to be supplemented
by the definitions and interpretation provisions contained in the particular
Act under consideration.

Objectives

Broadly speaking, the General Clauvses Act performs the function
of a legislative dictionary. An authoritative law for the interpretation
of other laws Is thus brought into existence. The Act as in foree in
India poverns Central laws, there being similar laws in each State
for the interpretation of State Acts,

The main objectives of the General Clauses Act can be enumerated
as under @ =

(i) to supply meanings of words and expressions frequently recurring
n statute lawj

(ii) to spell out the implications of certain legal concepts, thereby
shortening the language of enactments;

lililto define the consequences of the enactment of a Statute, in point
of timej

(iv)to provide rules for dealing with the inter-relationship of two
or more enactments, an object of the greatest impertance when
there is a plurality of enactments dealing with the same subject
and

(v} to lay down certain rules regarding the interpretation and application
of statutory Instruments.

Objects how achieved

Thus, with reference to the first ohjective mentioned above, section
3 of the General Clauses Act gives more than forty definitions of
words. This also achieves the second objective, because when efacting
each statutory provision in future, the legislature need not set out
in detail the meaning of a word defined in the General Clauses Act,
This enables statutory language to be shortened because the General
Clauses Act is always there at the background and is always spraking.
Again, the implications of the particular statutory technigues or of
the content of statute of various types can be provided, by way of
anticipation in the General Clauses Act. For example, it is provided
that il time is referred to in a statute, then It is the Indian standard
time. Similarly, questions too arise in practice as to when a particular
Act comes into lorce. Obviously, there are a number of possible alter-
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natives. A statute may come Into force as soon as it is enacted or,
in the alternative, it may be taken as operative when it i3 published,
of its commencement may be postponed to a future nolified date.
Adopting the first alternative, the General Clauses Act, 15897 provides
that on receiving the Presidential assent, an Act of Parliament comes
into force, unless some other date is specifically provided in the parti-
cular statute.

Plurality of enactments

It has been mentioned above that the co-existence of more than one
enactment can give rise to problems of their inter-relationship. Thus, if
enactment A refers to enactment B, and enactment B itself is repealed
by enactment C, how is enactment A to be interpreted in luture, after
the repeal? Will the reference in enactment A be construed as a reference
to the new enactment C or will it still continue as referring to the old
enactment? Obviously, the second alternative would lead to anomalies and
inconveniences, because, after the repeal of enactment B, it would have
lost all practical importance for other purposes and even its avallability
to the public would go on diminishing in course ol time. Therefore, the
legislature, adopting the first alternative, provides that in future the refe-
rence will be construed as a reference to the new and substituted enactment.
Here we are concerned with coexistence at a particular time ., Succession
ol enactments in point of time can also raise legal problems. Il enactiment
A is repealed by enactment B, what would happen to action taken
under enactment A, now repealed? What would be the legal position
regarding acts committed in contravention of enactment A7 What
would be the situation regarding powers exercised, and proceedings
pending, under the repealed enactment? All these questions possess
deep practical importance, because the process of repeal (with or
without re-enactment) goes on almost every day and some rules are
obviously needed 1o anticipate and deal in advance with such problems.
The most convenlent place for making such provisions is the Interpreta-
tion Act, which would provide the .needed uniformity and certainty.
Yection & of the General Clauses Act has dealt with the effect ol
repeal in all its dimensions and much serious inconvenience is avolded.
Courts must now look to the ted® of section 6 and only to the text
of section &, when they are in search of the elfect of repeal. Of
course, provisions of the General Clauses Act, (section & not excluded)
would themselves require interpretation and one may not be able
to get the full picture of the total law of statutory interpretation
{even as derived from the General Clauses Act) unless one takes
into account the case law on that Act. But the point to make is, that
once there is in existence a statutory provision for answering such
guestions, there is at least a nucleus to go by.

Powers and [unctions

The majority of statutes vest powers and functions in various
olficers and authorities. Questions often arise as to the precise scope
and impact of such powers. For example, is a statutory power, once
exercised, exhausted for all times to come? In the wvast majority
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ol cases, such a position would create immeasurable inconvenience,
The law, therefore, through the General Clauses Act, provides that
such powerz may be exercised from time to time, as occasion demands.
Of course, this provision, like most other provisions of the General
Clauses Act, would not apply where the legislature has expressly or
by implication shown a dilferent intention. The utility of the General
Clauses Act in the context of one species of power, namely, the power
1o appoint, is amply demonstrated by the provision conferring on
the appointing acthority the power of dismissal also. Of course, like
all other laws, the General Clauses Act also, in so far as it makes
such provisions alfecting various rights, has to be applied in compliance
with, and in conformity with the principles of constitutional and ad-
ministrative law.

Statutory instruments

As mentioned abowve, that Act also contains provisions relating
1o statutory instruments. Every year, a very large amount of law is
made through subordinate legislation made under the authority of
Acts ol Parllament. These instruments share a dual character. On
the one hand, they partake of the character of law, because they
have the force of law. On the other hand, the manner of their making
differs from the manner In which Acts of Parliament are passed.
The process of initiation and reading of the Bills is totally absent
in the case of statutery instruments. Some of the aspects of interpreta-
tion of statutory instruments have been dealt with in the General
Clauses Act. For example, care has been taken to provide that words
and expressions defined in the parent Act have the same meaning
when they are used again in the statutory instrument made under the
parent Act. In the lLight of this provision, it becomes unnecessary
to repeat the definitions given in the parent Act in the statutory
instrument. It should be emphasised that under one parent Act, there
can be any number of stalutory instruments, such as rules, regulations,
orders, notifications, schemes and bye laws. Their number can run
into hundreds and it is obviously necessary that the meanings of words
and expressions should not be left in dpubt,

Constitution

Although, by the text of the Act, the General Clauses Act applies
only to the enactments mentioned in each section, the Act has really
an importance far transcending this limited scope. The Constitution
expressly makes the CGeneral Clauses Act, 1897 applicable for (ts
own interpretation.
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LEGISLATIVE PROCEDURE RELATING TO BILLS
B.C. Shukla

The legislative procedure in India is based on constitutional provi-
sions, the Rules of Procedure relating to the House concerned and
the parliamentary conventions. These together constitute the structural
framework for the legislative process.

The Union Parliament and the 5tate Leglslature exercise their
legislative powers In accordance with the Seventh Schedule to the
Constitution. List 1 of this Schedule enumerates the Central subjects
whereas List I thereof enumerates the subjects of whichState Legis-
Jature alone can make laws. List Il cootains the concurrent topics
on which both can make laws with the condition that in the case
of a conflict, it is the Central law which shall prevail over the other.

Legislation is one ol the primary functions of the parliamentary
institutions. It s, therelore, quite interesting to know as to how these
institutions proceed to discuss and pass a Bill belore it becomes an Act.
Every Bill, whether it is official or non-official, has to pass through
three different stages, viz. Introduction, Consideration and Passage.
We may also divide the stages into the First Reading, Second Reading
and Third Reading of the Bill. Before we discuss the dilferent stages
of the Bill, it is better to keep the following points in view 3-

(1) In U.P. the Bills are prepared and printed by Legislative Depart-
ment of the State Governments

{2) About &00 copies of the printed Bill in Hindi language are
supplied to the Assembly Secretariat (there being about 423
members) 2 days before the date on which the Bill is sought
to be introduced.

{3} Each copy of the printed Bill is accompanied by the following
doecuments i-

{a) Statement of Objects and Reasons (5.0.R.)

(b} Financial Memorandum, if the Bill involves expenditure
from the Consolidated Fund.

(e} Memo of delegated legislation involved in the Bill.

{d) In case of amending Bills, extract of those provisions
of the original Act which are sought to be amended.

(e} In case of replacing Bills, the detalls of modifications,
if any, made in the Bill as compared to the Ordinance.

{{) Recommendation of the Governor under article 207(1) or
2071(3) of the Constitution, il o required.

(4} Alongwith the coples of the Bill, a written request from or
on behalf! of the concerned Minister is also sent to the Assemnbly
Secretariat to the effect that the said Minister would like to
introduce the Bill on the date specified therein.
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(5} On receipt of the copies of the Bill, the Assembly Secretariat
scrutinises it, and il the provisions of the Constitution and
the Rules o Procedure are found to have been complied with,
the moticn for leave to introduce the Bill is included in the
Agenda ad the coples of the Bill are circulated to the Members
through their Pigeon-Holes.

() The Agenda, in so far as it relates to the introduction of
the Bill, contains entries on the following lines 1-

(%) fon il e viw Usn farefioea (i) fiidos, peee =)
ot WA {7 WA WY s s

(w) fimn wft, e v Ow frmfemag (i) frdos, tree W
qoeaTida Wi

(7} In Parliament and in some of the States, the Bills are also
numbered such as Bill No. | of 1988, Bill MNo. 2 of 1938 and
33 on. (These serial numbers of Bills would differ from the
serial numbers of the resulting Acts). In U.P., this system
has not yet been introduced.

Introduction of Bills

(1) No Bill can be introduced in the Assembly or the Council
unless the member-in-charge ol the Blll secks the leave of the House
to introduce the Bill and such leave has actually been granted.

(2) According to Rule 123 of the Rules of Procedure of U.P.
Assernbly, the motion for leave to introduce a Bill cannot be moved
unjess copies of the Bill have been circulated to members at least
cne day before. Thus the RHailways (Amendment) Bill, 1984 could not
be introduced in Lok Sabha on 24.%%6 because copies of the Bill were
not circulated well in advance. But there are instances when the Speaker
has permitted the introduction of the Bill on the same day when it
was sought to be introduced. Thus on July 21, 1987, the Bill relating
to enhancement of salary and allowances payable to the legislators
was allowed to be introduced although copies of the Bill were distributed
moments before its introduction.

(3) Normally, no speech or discussion is allowed at the introduction
stage of the Bill, but if the motion for leave to introduce the Bill
is opposed, the following courses are adopted -

{a) 1f the motion is opposed on the ground that the Bill sought
to be introduced is beyond the legislative competence of
the State Legislature, the Speaker may permit tull-fledged
discussion before he puts the motion to vote.

(b} If the motion is oppposed on any other ground, the Speaker
may hear the member concerned and without further debate,
put the motion to vote.

.




(§) The Speaker does not, as a matter of constitutional propriety,
decide the objection regarding validity of a Bill. But if the members

feel, they are free to refuse the leave regarding introduction of the

(3) Certain interesting developments took place on March 22, 1934
when Dr. Ammar Rizvi, Minister for Parliamentary Affairs sought
the leave ol the House to introduce the U.P. Official Languages (Amend-
ment) Bill, 1984, The Bill, which sought to replace an Ordinance promul-
gated earlier, declared Urdu as second official language. Most of
the opposition members assalled the validity of the Bill on the ground
of legislative competence. They alio maintained that since a writ
petition challenging the validity of the connected Ordinance was pending
before the High Court, the matter wassub-judice, and the Bill under
reference could not be introduced. A piguant situation arose when
one of the members of the Council of Ministers supported the opposition
and opposed the introduction of the Bill. The Speaker held that the
introduction of the Bill could not be objected to, but it shall not
be taken up for consideration till the writ petition pending before
the High Court was finally decided.

(68) When a Bill has been introduced, its copy is published in the
Gazette for information to the public. Copies of the Bill are also
sent to the Governor of the 5tate and President of India for information.

Motion for Consideration of Bills(First Reading)

After a Bill has been introduced, the member-in-charge of the
Bill may make a motion thatthe Bill be taken into consideration. A
motion for conslderation of the Bill cannot, however, be made unless
copies of the Bill have been supplied to the members at least ) days
before. The Speaker has, however, the power to allow such a motion
to be moved even before the expiry of three day "s period.

When the motion for consideration of the Bill has been made,
the Bill is open for discussion. At this stage, the general principles
of the Bill, as distinguished from clause-wise consideration, are discussed
by the House.

After gEeneral discussion on  the principles of the Bill, the motion
that "the Bill be taken into consideration™ shall be put 1o vote.

Clause-wise consideration of the Bill (Second Reading)

When the motion for consideration of the Bill has been passed,
the Speaker is empowered by Rule 136 to submit the Bill or any part
thereod to the House clause by clause.

At this stage, the notice of amendment to any particular clause
or clauses ol the Bill is taken up. The 5Speaker i3 entitled to take
up only those notices of amendment which have been received from
the members 36 hours belore the day on which the Bill is taken up
for consideration.

[113]



Admissibility of amendments depends upon the following conditions -

{a) The amendments should be within the scope of the Bill. I
the amending Bill'seeks to amend sections 3, 3 and 7 ol the
principal Act, any amendment relating to section & or 6 of
the Act shall normally held to be beyond the scope of the
Bill.

(b) The proposed amendment should be intellegible and should
not be {rivolous or meaningless.

{c) Il the amendment is of such a nature that the previous sanction
of the President or the recommendations ol the Governor is
necessary, a copy of such sanction or recommendation shall
also be filed along with the notice of amendment.

Each clause of the Bill would then be voted and adopted by the
House with or without amendment. The Preamble and the Title of
the Bill shall be voted and approved at the end. P,

%hen a Bill Is of a controversial nature, the number of amendments
moved in respect of various clauses may be quite large. In the Mansoon
Session of 1941, the Essential Commodities Maintenance Bill was
passed by Lok Sabha. More than 500 amendments were moved by
the members, and alter a marathon sitting upto & AM, the Bill was
passed. Lobby divisions were also demanded 31 times.

Passage of the Bill (Third Reading)

%hen the motion that the Bill be taken into consideration has
been carrted, and no amendment 13 made to the Bill, the member-in-
charge of the Bill may at once move that the Bill be passed.

Put |f the House had agreed to accept any amendment to the
Bill, any member may object to the motion of passage being moved
on the same day.

When the motion that “the Bill be passed® is maved, the scope
of discussion on the Bill is very limited. The Bill is deemed to have
been passed when the aforesaid motion has been approved by the
House.

Instances are not wanting when the House was in disorder and
yet the Bill was declared 1o have been passed. The certilicate of
the Speaker that the Bill has been passed is final and it cannot be
called in question by law courts, vide article 212 of the Constitution.

Procedure regarding Private Members' Bill

A Private Members' Bill is a Bill sought to be introduced by any
member other than a Minister. Such a Bill normally suffers from dis-
advantages; firstly because it is generally not well drafted and secondly,
because it does not have the support of the majority. However, the
Assembly Secretariat helps the members in drafting their private
Bilis.
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According to the Rules o! Procedure, a period of three hours
(from 2 PM to 3 PM) on every alternate Friday is fixed for Private
Members' Bills.

About 13 days before the date fixed for Private Member's Bills,
ballotting is arranged for selecting 5 such Bills by means of lottery.
The selected Bills are printed in the Agenda in order of priority accor-
ded in the lottery. Copies of such Bills are sent -

(a) to the Administrative Department of the Government to enable
them to decide whether or not the Bill should be opposed
in the Housej

(b} to the Law Department with a view to obtaining previous
sanction of the President or recommendation of the Governor,
if 50 required.

On the date fixed for the disposal of Private Member's Bill, the
motions regarding introduction, consideration and passage of the Bills
selected by lottery are printed in the Agenda. Private Members' Bills
are seldom passed and either they are rejected at the stage of introduc-
tion or they are negatived at the stage of consideration. Instances
are not wanting when the member himself withdraws the Bill after
the concerned Minister has explained the Government stand on the
Bill.

If the Private Member's Bill involves expenditure from the Consolida-
ted Fund of the State, and the Bill requires Governor's recommendation
under article 207 of the Constitution, such recommendations are usually
not avallable and the Bill is unable to see the light of the day.

The fate of some of the Private Member's Bills is discussed below 1-

(1) The Code of Criminal Procedure (U.P. Amendment) Bill, 1983
was introduced by Sri Brahma Dutt Dwivedi Advocate M.L.A.
(Farrukhabad), on 3.9.35. The Bill sought to restore section
§3% dealing with Anticipatory Bail which had been deleted
earlier by U.P. Amendment. The motion for consideration
of the Bill was rejected by the House on §.9.86.

(2) U.P. Educational Tribunal Bill, 1983, was introduced on 1.9.35
by Sri Shatrudra Prakash M.L.A. Varanasi. The Bill sought
to establish an Educational Tribunal for the removal of grievances
of the teachers of universities and degree colleges. Since
the Bill involved expenditure from the State Excheguer, the
recommendation of the Governor under article 207(3)) was
not recelived and hence the Bill had to be dropped.

(3] U.P. Regulation of Reservations in Public Services Bill, 1933
was introduced on 1.9.57, by Sri Ravindra Nath Tewari Advocate,
MLA (Faizabad). The ' Bill sought to provide that reservation
in public services shall be regulated according to economic
conditions of the people and not on the ground of caste. After
a good deal of discusssion on the motion for consideration
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the Hon'ble Member sought to withdraw the Bill and it was
dropped accordingly.

(¢) U.P. Zamindari Abolition and Land Reforms (Amendment) Bill,
1985 was introduced by Sri Fajlul Bari MLA (Gonda). It sought
to provide that the inheritance of agricultural land in th=
State shall be governed by the personal law of the tenure-holder

and not in accordance with sections 171 to 178 of the Zamindari
Abolition Act. The bill is still pending.

Though it is true that Private Member's Bills have little chance
of success in the House, nevertheless, they do serve the purpose of
building up public opinion. It may be interesting to note that from
1952 two 1986, as many as 14 Bills introduced by private members
In the Parliament have become law.

Special Procedure for Money Bills

Articles 198 and 199 of the Constitution prescribe certain special
provisions regarding Money Bills. They are enumerated as under ¢ -

{a) A Money Bill shall not be introduced in the Legislatiye Council.

(b) A Money Bill duly passed by the Assembly shall be transmitted
to the Council for its recommendations.

{c) The Council must return the Money Bill to the Assembly with
its recommendations within a period of 14 days.

(d) After the receipt of the Money Bill from the Council, the
Assembly Is free t0 accept or reject the recommendations of
the Council.

{e) I the Assembly does not accept the recommendations of
the Council, the Bill shall be deemed 1o have been passed
in the form in which it was originally passed by the Assembly.

() U the Council does not return the Bill to the Assembly within
the period of 1& days, it shall be deemed to have been passed
in the form passed by the Assembly.

(g) The period of 14 days is to be counted from the date on which
the Bill is received in the Council Secretariat, and not from
the date on which its copy is laid on the table of the Legislative
Council.

What is a Money Bill

The expression ‘Money Bill' has been defined in article 199 of
the Constitution. According to this definition, if a Bill contains ‘only*
provisions dealing with all or any of the matters specilied in the said
artick . it shall be deemed to be a Money Bill. If any question arises
whether a particular Bill is or is not & Money Bill, the decision ol
the Speaker is final.
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Under article 19%4), the Speaker is required to record a certificate
that the Bill under reference is a Money Bill. It has, however, been held in
State of Punjab v. Satyapal Dang (AIR 1969 SC 903 that this provision is
directory and even the Deputy Speaker can certifly a Money Bill.

Procedure in Legislative Council

Where a Bill is passed by the Assembly, three parchment copies
thereol duly endorsed by the Speaker are tranamitted to the Council
Secretariat where it is laid on the Table of the House for information
to the members. There Is thus no need to mowe for the introduction
of such a Bill in the Council. On a day agreed upon by the House,
the motion for consideration of the Bill i3 mowved by the Minsiter-
incharge of the Bill. Alter discuasion, the Bill may be passed by the
Council, with or without amendment. If the Council has approved
of the Bill without any amendment, the Bill goes back to the Assembly
and thereupon, it is submitted to the Governor for assent. But if
the Council rejects the Bill or makes any amendment in the Bill,
the procedure prescribed in Article 197 has to be [ollowed.

According to article 197, if the Bill transmitted to the Council
is rejected by it, or no action is taken by the Council within a period
of three months, or the Bill is passed by the Council with amendments
to which the Assembly does not agree, the Bill may again be passed
by the Assembly and transmitted to the Council for a second time.
In any such eventuality, if the Bill is rejecied by the Council, or
if no action is taken by the Council within a period of one month,
or if the Bill is passed by the Council with amendments to which
the Assembly does not agree, the Bill will be deemed to have been
approved by both the Houses in the form in which it was passed by
the Assembly for the second time.

After a Bill has been passed by both Houses or is deemed to have
been passed by both the Houses, the same I3 sent 1o the Governor
for his assent, through the Law (Legislative] Department.

Assent to the Bill

Where a Bill has been presented to the Governor for his assent
under article 200, the Governor has to adopt one ol the three courses 1=

(a) He can give his assent to the Bill.
(b) He can withhold his assent, or
{c] He can reserve the Bill for the consideration of the President.

In the matter of choosing one of the three courses specified above,
the Governor s normally guided by the advice of the Law 3Secretary
to the Government.

| shall cite two instances which would throw light on the Governor's
power of assent to the Bills.

(i) In 1973, the U.P. Legislature passed the Zamindari Abolitian
and Land Relorms (Amendment) Bill which sought to extend
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the Zamindari Abolition Act to cCertain arcas which had come
to U.P. by the change of course of River Jamuna after 1959. The
Bill was reserved for the comsideration of President. While
the Bill was still pending with the President, dispute between
U.P. and Haryana regarding boundary grose. The result was
that the President returned the Bill without assent and with
certain message. The Bill was again laid on the table of the
Assembly in 1978 and subsequently, it was withdrawn by the
Government.

(il The sccond imstance relates the controversial Post Office
{Amendment) Bill, 1986, which is still lying with the President
for his assent. This shows that there is no time limit during
which the President or Governor must accord his assent.

Once the Governor or the President glives his assent, the three
parchment copies are sent to the Law Department which transmits
one copy of the Bill to the Assembly and the other copy to the Council.
The third copy i3 retained by Legislative Department, and 13 kept
in its Statute Book. The Legistative Department allots serial number
to the Act and the same is notified in the Gazette.

Withdrawal of the Bill

The last aspect of the Legislative Bills is their withdrawal. At
any time after the introduction of a Bill, the member-in-charge of
the Bill may seek the leave of the House for its withdrawal. If the
Government comiders that the amendments sought to be made by
the Bill are no longer necessary or that a new and more comprehensive
Bill should be introduced, they may withdraw the earlier Bill with
the permission of the House. The only condition is that the Bill must
be pending before the House where the motion for withdrawal is inten-
ded to be moved.

But the parliamentary procedure is never at home in the company
of absolutes. The controversial Press Bill of Bihar was passed by both
the Houses of Bihar Legislature and was pending with the President
for his assent. In view of hostile public reaction to it. Dr. Jagannath
Misra, the then Chief Minister of Bihar decided to withdraw the Bill
and for that he adopted a novel procedure. He got a resolution regarding
withdrawal of the Bill passed by both the Houses of the Legislature
and informed the President accordingly. The resultant effect was
that the Bill stood withdrawn.

Pefore | close, | may recall the practice adopted by British M.Ps.
In Britain, the House of Commons meets from 2.3 in the aftermoon.
Before the start of the session, the M.Ps. assemble at 2.25 p.m. daily
and offer prayers to God that He should give them necessary courage
and wisdom so that they should enact good laws for the benefit of
the people of Great Britain.
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INCORPORATING AND REFERENTIAL LEEELATMI
S.R. Bhanali

Before entering into the depths of the 'Incorporating and Referential
Legislation' we would perhaps have to understand the term ‘legislation®
jtself. 1 shall, therefore, like to define legislation first and define
it as meaning "that act of the State by which it communicates its
policy decisions having legal consequences to members of society"
and since there is hardly any aspect of the conduct of the society,
individual or collective, which is not regulated by legislation, the
preparation, enactment, interpretation and implementation of legislation
are matters of prime importance not only for those, who are to be
alfected by the legislation but also for those who are professionally
involved in these matters.

2. The conception, formulation, enactment, interpretation and imple-
mentation of legislation are inter-related activities. We are, however,
concerned here only with that part of legislation which is confined
to the preparation of draft legislation and accordingly 1 shall confine
myself to as to how a dralt is to be prepared and what are the matters
which a legal draftsman should keep in view before he embarks upon
the task of preparing a draft legislation.

3. In order to avoid ambiguity in what is communicated to the society
{or the purpose of regulating its conduct, the legislature fries to state
its intention in a phraseology and pattern which has already been
set by some ecarlier enactment, especially where such a phraseclogy
and pattern is found to have withstood the test of judicial scrutiny.
Whether, however, the Legislature states its intention in such phraseolo-
gy and pattern or in a fully new phraseclogy and pattern, it has to
be very careful about the accuracy and precision of what is stated
because in the absence thereo! the society will get confused about
what it is being directed to do or abstain from doing.

b. It would have been better if the Legislature could make a legislation
self-contained on every point  within its scope. Since, however,
in the present day world, faced as it is with a new law every other
day, the Legislature sometimes does not make a [legislation self -
contained and instead makes use of some earlier enactment by referring
thereto and thereby determines the role which the former enactment
is sought to play for the purposes of the latter enactment. 5o, when,
in a legislation, we say something by referring to some other legislation,
such legislation is known as a referential legislation and when by

1 See also Sec. 8 of the General Clauses Act, 1397 and also of the LLP.
General Clauses Act, 1904 : For its application to statutory instruments
see National Sewing Threod Co. v. James Choedwick & Bros Lid.,
AIR 1953 SC 357,
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referring to such other legislation we seek to incorporate in the new
legislation the provisions of such other legislation, such new legislation
is known as incorporating legislation.?

3. The provisions in a statute, incorporating another statute, are
generally of three kinds:-

(i) Provisions incorporating definitions trom other Acts)

(M) Provisions incorporating procedural sections from other Actsg
and

(ili) Provisions incorporating substantive sections from other Acts.

&. The provisions which we borrow either for defihing a particular
expression or defining all such expressions not expressly delined in
the statute in question the formula generally employed is-"X shall
have the same meaning as in the-Act® or “all words and expressions
used and not deflined in this Act but defined inthe...Act shall have
the meanings respectively assigned to them in that Act®.

7. A typical cxample of this category is available in sub-section
(16) of section 2 of the Rajasthan Panchayat Samitis and Zila Parishads
Act, 1939, which provides that "words and expressions” used buf not
defined in that Act shall have the meanings assigned to them in the
law for the time being in force relating to Panchayats, Municipalities

2 HNOTE 3 Where a subsequent Act incorporates provisions of a previous
Act then the borrowed provisions become an integral and independent
part ol the subsequent Act and are totally unaffected by any repeal
or amendment in the previous Act. This principle, however, will
not apply in the following cases 1-

{a) Where the subsequent Act and the previous Act are supplemental
to each otherg

(k] Where the two Acts are in pari materia;

(e} Where the amendment in the previous Act, if not imported
Inte the subsequent Act also, would render the subsequent
Act wholly unworkable and ineffectual; and

(d) where the amendment of the previous Act, either expressly
or by necessary intendment, applies the said provisions to
the subsequent Act t See r State of M. P. v. M. V. Narasimhan, (1973)
2 SCC 377; see also Bolani Ores Ltd. v. State of Orizsa, (1974) 2
SCC 7773 Collector of Customs, Modras v. Nathella Sampathu
Chetty,(1962)ISCRTEG: AIR 1962 5C 316; New Cenfral JuteMills v.
Assit. Collecior of Central Excise, (1970)25CC820;Ram  Sarup
. Munshi; AIR 1963 5C 333; Aparval Trdg. Corpn. ¥ Collector;
(1972) | SCC 553, Shama Roo v. D.M.iAIR 1952 SC 3243 Ram
Narain v. Simla Banking & Industrial Co., AIR 1936 5C 61&.
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and District Boards. Similarly, in clause (vii) ol sub-section (1) of
section ) of the Rajasthan Land Revenue Act, 1936, it has been provi-
ded, “words and expressions defined in the Rajasthan Tenancy Act,
1955 shall, wherever used herein, be construed to have the meanings
assigned to them by the said Act.® An example of incorporating provi-
sions relating to definitions and expressions borrowed from a Central
law s found in section 2(19) of the Rajasthan Public Trusts Act,
1959 which says, "words and expressions used but not defined in this
Act and defined in the Indian Trusts Act, 1382 have the meanings
respectively assigned to them in that Act.” Another such example
is found in clause (a) of section 2 of the Fstate Duty (Distribution)
Acty 1962 wherein it has been sald that by "estate duty™ was meant
the estate duty levied under the Estate Duty Act, 1933 in respect
of property other than agricultural land; and still another in the Central
Sales Tax Act, 1956 which, in its section 18, says that by “rayon or
artificial silk fabrics®, by ™sugar®, by "tobacco® and by "woollen fabrics®
were meant their identical expressions as defined in the Central Excises
and 5alt Act, 1948,

%. The formula used for the second category, where procedural sections
of an earlier Act are borrowed in a new legislation contains provisions
to the elfect that"....Act shall apply to proceedings under this Act.”
A sample of this category is illustrated here:

"The Rajasthan Zamindari and Biswedari Abolition Act, 1959,
section A

Powers and procedure of officers.-(1)Any officer or authority
holding an inquiry or hearing an appeal or application for review
under this Act shall have the powers of a civil court under the
Code of Civil Procedure, 1908 (Central Act 3 of 1908) relating

to-
{a) proof of facts by affidavits,

(b} enforcing attendance of any person and his examination on
path,

{c) . production of documents, and
{d) issuing of commissions,

and every such officer or authority shall be deemed to be a civil
court within the meaning of sections &80 and 432 of the Code
of Criminal Procedure, 1898 (Central Act 3 of |2893).

{2) Save as otherwise provided in this Act or the rules made
thereunder every officer or authority acting under this Act shall
have and exercise the same powers and shall follow the same
procedure as are had and exercisable by, and is laid down for,
a revenue court under the Rajasthan Tenancy Act,; 1933 [Rajasthan
Act 3 of 1933) while trying a suit under that Act.”

9. In November, 1987, we enacted a special law in Rajasthan to provide
for the more ellective prevention of sati and its glorification and
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for matters connected therewith or incidental thereto. This law titled
as the Rajasthan Sati (Prevention) Act, 1937 contained a provision
that a special court shall, for the purposes of trial of any offence,
have all the powers of a Court of Session and shall try such offence
as If. it were a Court of Session, so far as may be in accordance with
the procedure prescribed in the Code of Criminal Procedure, 1971
for trial before a Court of Session. Thereafter a Central law was
enacted on the same subject and the Commission of Sati {Prevention)
Act, 1987 contains the same provision with regard to procedure and
powers of Special Courts. Here also the provisions of Criminal Procedure
Code were incorporated.

10. The third category purports to borrow the substantive provisions
which is at times called ‘substantive incorporation' and covers a wide
variety of expressions such a3 = "This Act shall form part of ="The...ACT
shall have effect”., "The...Act shall apply', "The notification shall be
deemed 10 have been made under this Act®, "The provisions of this Act
shall be In addition to ... Act™. For instance, section &34 o Criminal
Procedure Codey 1973; among other things, provides that all notili-
cations published, proclamations issued, powers conferred, forms prescri-
bed, local jurisdiction defined, tentences passed and orders, rules and
appointments, not being appointments as Special Magistrates, made
under the old Code and which are in force Immediately belore the
commencement of this Code; shall be deemed, respectively, to have
been published, [ssued, conlerred, prescribed, delined, passecd of made
under the corresponding provisions of this Code. In Section &, Transfer
of Property Act, 15882, it has been provided, "the chapters and sectioms
of this Act which relate to contract shall be taken as part of the
Indian Contract Act, [272%. Section 2 of the Banking Regulation
Act, 1949 provides, "The provisions of this Act shall be in addition
to, and not, save as hereinafter expresaly provided, in derogation
of the Companies Act; 1936, and any other law for the time being
in force. =

1l Sometimes a statute may declare that its provisions will override
any particular or all other laws in force. An example of such a provision
can be traced in section 92 of the Jaipur Develgpment Authority
Act, 1932, wherein the provision states that this Act shall have elfect
notwithstanding anything inconsistent therewith in any other law for
the time being in force. Similarly soch enactments use a formula
*The provisions of this Act shall be in addition to and not in derogation
of those of ... Act®,

12. Examples of the Central Acts containing provisions of incerporation
etc. of other Acts can be traced in the followingi-

1. The Displaced Persons (Debts Adjustment) Act, 1951,
2.  TheVishva Bharatl Act, 1951,

3. The Drugs and Magic Remedies,|OuA-JAct, 1956,

. Prevention of Food Adulteration Act, |934,

5. Ancient Monuments etc. Act, 1934

& The Army Act and Alr Force Act,1930

" ihm)




7: The Central Sales Tax Act, 1336

&. The State Financial Corporations Act, 1931.

9, The Estate Duty(Distribution)Act, 1962,

10. The Apprentices Act, 1961.

11. Coal Bearing Areas {Acguisition and Development) Act, 1957.
12, The Banking Regulation Act, 1949.

13. Transler of Property Act, 1381

13 The technique of legislation by relerence i3 used to describe and
bind two laws. By this technique provisions of one are incorporated
in the other. The simple way of referential legislation is to extend
the scope of an existing law to make it applicable to the new legis-
lation. If there are some  peculiar situations in the new legislation,
reference I3 limited to certain specified things. This technique involves
expansion of the existing lawj but in doing so the earlier legislation
is bound with the pew legislation. The provisions ol the earlier legis-
lation are used in the new legislation by deeming them, as part of
the new legislation. For instance, the meaning and delinition of

rous drug® in section 201Xh) of the Rajasthan Children Act, 1970,
relers to the Dangerous Drugs Act, 1930 for the purpose of its meaning.
By this the carlier provisions ol an Act have been used by relerence
to obviate repetition. In clause (p) of sub-section (1) and sub-section
(2) of section 2 of this very Act, certain words and expressions not
delined in the Act, itself, have been used by reference to the Probation
of Offenders Act, 1938 (Central Act 20 of 1933) and the Code of
Criminal Procedure, 1392

18. In other words, these techniques comprise legislation ol a nature
which adopts or incorporates in a statute provision of an existing
statute not by re-enacting those provisions but by referring to them.
The examples, [llustrations and samples | have enumerated earlier
are a few specimens of this method of legislation.

15. This method of legislation is useful and necessary as it awvoids
needless repetition, saves the time of legislature, dimnishes political
difficulties by diminishing the area and scope of debate in the legis-
lature and serves the factor of wnilormity in law by relerence to
those laws which have stood the test of time through judicial scrutiny.

16. Though in the new Acts, a reference to an old law is advantageous
10 the draftsman, because he saves time and labour in again drafting
those provisions which have stood the test of time, but there are
many disadvantages too. The legislation by relerence is criticived
for its incomprehensibility. In such legislations the reader is forced
to refer to earlier legislations which requires professional skill and
labour. An Act should be self-contained as far as possible and one
should not be directed to refer to another statute which causes inConve-
nience to referer. Legislation by reference is a dangerous technique
as the Act referred to may not fit in the scheme of Act relerring
it. It is just possible that the provisions may be inappropriate, inappli-
cable and may not be exhaustive. As such a draltsman should be very
careful in employing the method of legislation by reference. Only
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such of the provisions should be referred which are applicable and
they must be specilically relerred to because a general or vague refe-
rence may not serve the purpose. Legislation by reference may some-
times create problem when the referred Act s either repealed or
amended in such a way that the provisions of the relerring Act get
omitted. In such a case the inconvenience of amending the law again
and again may arise. Legislation by reference pre-supposes the existence
of up-to-date amended codes with classified titles. Although this
technique is useful for the draftsman who possesses all the relevant
statutes with the existing examples yet It may create dilliculties
for the citizen. So the critics of this system stress that an Act should
be self-contained so far as possible.

17.In general terms, it may be said that there are valid reasons to
use the technique of legislation by reference as it is necessary looking
to the limited time available with the legislature for discussing and passing
the laws. This method has a practical utility but while adopting this
technique the draftsman, in my opinion, should try to avoid unnecessary
dilliculties that may arise in the construction and Interpretation of
the laws enacted. In a fast changing society like ours legislation has
to keep pace with the time and laws have to be enacted according
to the needs ol the society. These circumstances warrant a draftsman
te rely upon the method ol incorporating and referential legislation
to deliver the goods in time with accuracy and precision by avoiding
unnecessary repetition. However, whenever sufficient time s available
the other possible methods should also be kept in view. The laws
which have wider application should be sell-contained generally, so
that ordinary citizen who is expected to know the law may understand
it as it is without peeping into another Act. In a welfare State like
ours this need is all the more imperative.

18. As already discussed above, legislation by reference has come
to stay, because without it the Legislature will not be in a position
to keep pace with the times in the present day complex world. More-
over, when the present day society has opted for interdependence
tn other spheres of lile, itcannot reasonably refuse to cooperate with
the technique ol legislation by reference and by incorporation invelving
its dependence on other laws. In such circumstances, all that a drafts-
man can be  expected is that he uses this method of legislation with
due care and responsibility.

1?. Furthermore, with the change of times and speed with which the
society is progressing the draftsman is also asked to prepare an Act
or a legislation with the same speed and in order to keep pace with
the time, the draftsman has also to draw the words, phrases and other
matters from other legislations, which had been framed earlier. To
quote a few examples, | have been working as Law Secretary for
about three and & hall years and there have been times when | have
been asked to prepare a particular legislation within 48 hours or 24
hours. Even at the risk of the repetition, | would mention that Rajasthan
S5ati (Prevention) Ordinance, 1987 was prepared within 24 hours and

[124]



since it was a completely new law to be enacted by the State Govern-
ment we had nothing tp fall back upon and every thing was [reshly
thought of and incorporated in words. The draftsman can take his
own time to prepare a particular legislation but in that Ordinance
even if there would have been a delay of lew hours, there may have
been innumerable casualties and it may have resulted in a greater
catastrophe. It was therefore that the Ordinance had to be prepared
at a great speed. The sald Ordinance has stood the test ol the courts,
except section 19 of the Ordinance/ Act, which actually covered the
old temples. | want only to emphasize here that time has no relevance
with the drafting of legislation but actually proper thoughts and proper
recording of words must be adhered to so that it does not lead to
any confusion or it does not result in any further complication of
matters.

20. In Rajasthan the work of dralting is mainly being done by one ol
our Deputy Secretary and Joint Legal Remembrancer and in last three
and half years, since | have been there in the Department, we have
framed as many as 93 Acts and 59 Ordinances. None of them have
been declared as ultra vires or has been struck down. The job of drafting
is time-consuming and it is, therefore, expected that the Government
should also give enough time to the draftsman to drait a particular
legislation,because before putting it in actual words, he has to read
too many other Acts and Rules and then frame it. However, as and
when required the draftsman should be readily avallable to draft a
law at a great speed, may it be a super-sonic speed.

21.In the end, | would like to express my thanks to the organisers
of this programme [or the honour they have extended to me for deli-
vering a lecture on this important technique ol legislation, which
may be put to use by you as and when occasion is aliorded for preparing
the draft legislation.
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PROMISSORY ESTOPPEL IN THE CONTEXT OF
LEGISLATIVE ENACTMENTS AND NOTIFICATIONS

H.K. Mahajan

Concept of promissory estoppel is nothing than based upon principle
ol equity, good conscience and justice. It is a saleguard against the
exercise of arbitrary powers on the part ol executive or unreasonable
use of discretion. S0 ultimately the principle is that promisor must
act fairly when promisee has changed his position on the representation
of promisor. The concept has gone so far that the Government and
its officials are not immune from the application of this doctrine
when they act within their powers. Recently on account of * State
activity in carrying out the directive principles or socio-economic
objects as laid down in the Constitution of India, it is expanding its
activities in so many [lields to achleve that end. There is industrial
activity all over India and State olfers exemption of tawes or gives
incentives to the persons so that they can start the industry. | would
cite judicial precedents to show 1o what extent promissory estoppel s
applicable to the legislative eractments and notifications.

2. In India State Is at par with ordinary citizen in the matter of
suing the person or being sued for wronglful acts of its servants.
The State can also file suit under Article 300 of the Constitution of
India against the ordinary citizen. S0 it does not lie in the mouth
of State to say that the estoppel should be pleaded in every field barring
few exceptioms. | would like to quote Lord Denning's observations
made in "The Discipline of Law" regarding the principle ol estoppel i-

'‘My word is my bond®, irrespective of whether there Is considera-
tion to support it. Once a gman gives a promise or assurance
to his neighbour on which the neighbour relies-he should not be
allowed to go back on it. In stating the principle, and its
extensions, the lawyers use the archalc word 'estoppel’. | would
prefer to put it in language which the ordinary man understands &

It is a principle of justice and of equity. It comes tothis
When a man,; by his wordi or conduct, has led anather to believe
that he may safely act on the faith of them- and the other
does act on them- he will not be allowed 1o go back on what
he has said or done when it would be unjust or inequitable
for them to do so.”

3: In his "The Discipline of Law"y in the Intreduction to [Part ¥) The
High Trees Case, Lord Denning observed i

“In the ‘I%th century the law of England was dominated by
the difference between Law and Equity. Law had its own
strict rules. Eguity was, or should have been, more flexible.
It was the means by which the needs of the people could be
met. As Sir Henry Maine said in his Ancient Law (Page 24):
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Social necessities and social opinion are always more of less
in advance of law. We may come indefinitely near to the
. closing of the gap between them, but it has a perpetual tendency
10 re-open. The greater or less happiness ol a people depends
on the degree of promptitude with which the gap is narrowed.”

So ultimately the concept has been to give justice on the basis
of equity.

3. Now coming over to its applicability in different fields. This
principle was also enunciated gﬁ Calcutta High Court in Ganges
Mlg. Co. v. Sourujmull, ILR (1830) 3 Cal 669 in 1850 and therealter
by the Supreme Court in 1951 in case Collector of Bombay v.
Municipal Corporation of the City of Bombay, AIR 1931 SC 469 and
onwards till today the doctrine has been applied in various cases
and lields, especially in the field of public law. It was cbserved
that holding of the promise by the Government was binding on
the Government and that a court of equity must prevent the perpe-
tration of a legal fraud. There is another lamous Supreme Court
case known as Union of India v. Angla Afghan Agencies, AIR 1963
SC 713, which recognized the principle ol estoppel and held that
whether the agreement is executive or administrative in character,
the Court had the power, in appropriate cases, 10 compel the perfor-
mance of the obligation imposed by the scheme upon the authorities.
This case involved the comsideration of an export promotion scheme
under which on exporting goods to Afghanistan of the [.0.b. value
of Rs. 50347173 p. the respondent became entitled tc get an
import entitlement certilicate equal to 100 per cent of the f.ob.
value of their export, unless the appropriate authorily recuced
the quota on the ground that the value of the goods had been
over-invoiced. No opportunity was given to the respondents to
meet the allegations that the goods were over-invoiced. Hon'ble
Justice Shah by applying the principle against the Government
exploded the doctrine of executive necessity as a defence. He
observed 1-

"Under our jurisprudence the Government is not exempt
from liability to carry out the representation made by
it as to its future conduct and it cannot on some undelined
and undisclosed ground of necessity or expediency = fall
to carry out the promise solemnly made by it, nor claim
to be the judge of its own obligation to the citizen on
an er parte appraisement of the circumstances in which
the obligation has arisen.”

3. So this principle is based on rule of law enshrined under Article 14
of the Indian Constitution and the executive cannot take away the
rights of the people on its whim and will. 5o, reasonableness has to

be shown in every act of. the Government.

6. In Tapti Oil Industries v. State of Moharashtra AIR 1984 Bombay 161,
the State Government was compelled to provide incentives to an indus-
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trial concern and fullil its promise. In Kothar{ Oil Products Co., Rajkot
v. Govt. of Gujarat, AIR 1932 Gujarat 107, the Government was compe-
lled to fulfil the promise of granting sales tax {ree loan for five years
to a firm. Similarly this doctrine has been repeated in case Union of
India v. Godfrey Philips India Ltd. (1933) & SCC Page 369 and Express
Newspapers Pvt. Ltd. v. Union of India (1986) 1| SCC 133, In the first
case the gquestion was about the charging of excise duty on secondary
or final packing. The Central Board of Excise and Customs, as a result
of representations by cigarette manufacturers to exempt them from
charging excise duty on secondary packing, replied that no tax would
be charged on secondary packing, but subsequently on November 2,
1982, on reconsideration, the secondary packing was sought to be
charged to  excise. The Court applied the principle of promissory estoppel
and was of the view that the representation was within the competence
of the Government and Board. Assessee had acted upon such representa-
tion and the CGovernment and Board were bound by the promissory
estoppel to grant exemption under its powers. S0 in other words the
assessee was not liable to pay excise duty for the period 24.5.76 to
l.11.82. This judgment shows that the principle of equity was applied
and it wasalsoobserved that Jit Ram Shiv Kumar v. State of Haryana,
(1981) 1| SCC 11, does not overrule the Maotilal Padampat Sugar
Mills Co. Ltd. v. State of U.P. (1979) 2 SCC &409. It was a decision
by a Bench of equal number of Judges. It was again repeated in this
case that the doctrine of promissory estoppel is not limited in its
application to its being a weapon of defence but it can also found
a cause ol action. This doctrine is applicable against the Government
in the exercise of its governmental, public or executive functions
and the doctrine of executive necessity or freedom of future executive
action cannot be invoked to defeat the applicability of this doctrine.

7. In the Express case (supra) Hon'ble Supreme Court estopped the
Governor of Delhi from acting arbitrarily and ruled that the successor
Government was clearly bound by the decision taken by the Minister
particularly when it had been acted upon. It was observed 3-

f "In my considered opinion the Express Newspapers Pvi. Litd.
having acted upon the grant of permission by Sikander Bakht,
the then Minister for Works & Housing and constructed the
new Express Building with an increased FAR of 260 and a
double basement in conformity with the permission granted
by the lessor l.e. the Union of India, Ministry of Works &
Housing with the concurrence of the Vice-Chalrman, Delhi
Development Authority on the amalgamation of Plots Nos. 9
and 10, as ordered by Vice-Chairman by his Order dated October
21, 1978 as on "special appeal” as envisaged in the Master
Plan having been directed, the lessor is clearly precluded
from contending that the order of the Minister was illegal,
improper or invalid, by application of the doctrine of promissory

estoppel.”



S ———E L

oy

8. In Century Spinning and Menufacturing Co. Ltd. v. The Ulhasnogar
Municipal Council (AIR 1971 SC 1021), the State of Maharashtra on the
representation made by certain manufacturers proclaimed the exclusion
of the industrial area from the Municipal jurisdiction. The Municipality
made representation to the State requesting that the proclamation
exempting the factories in the industrial area from payment of octroi
from the date of levy be withdrawn. The State acceded to the reguest
of the Municipality. The appellants expanded their activities relying
on the Municipality's assurance. The Maharashtra Municipalities Act
was enacted and the Municipality took over the administration. There-
after, the Municipality sought to levy octroi duty on the appellant
amounting to Rs. |5 lacs per annum. The High Court dismissed the
writ petition. The matter went td Supreme Court. The Hon'ble Supreme
Court observed while remanding the case that the law is not powerless
to raise in appropriate cases an equity against the authorities to compel
periormance by them of the obligation arising out of the representation.

9. In Jit Rem Shiv Kumar and others v. The State of Haryana (AIR 1980
SC 1283) the Municipal Committee of Bahadurgarh established Mandi
Fateh, with a view to improve trade in the area. The Municipal Commi=-
itee decided that the purchasers of the plots for sale in the Mandi
would not be required to pay octrol duty on their goods imported
within the said Mandi. This was decided so by the resolutions of the
Municipal Commitiee and the Mandi was to remain immune from
payment of octrol duty for all times to come. Later on it was decided
to lmipose octrol. This decision was annulled by the Punjab Government
under section 23 ol the Punjab Municipal Act. Later on when this
area became part and parcel ﬁt Haryana, this octroi duty was imposed.
Jit Ram and others challenged this imposition. The following principles
were decided by the Supreme Court (as per head note) @

(1) that the action taken by the State Government was strictly
in conformity with the powers conferred on it under section
70{2¥c) of the Act. It exempted the petitioners from payment
ol octroi duty for a particular period and ultimately withdrew
the exemption. The action of the Government could not be
guestioned as it was in exercise of its statutory functions.
The plea of estoppel was not available against the State in
the exercise of its legislative or statutory functions. The Govern-
ment had powers to direct the Municipality to collect octroi
il the Municipality failed to take action by itsell under Sec. 62A
(3). Thus, the plea of estoppel was not available against the
Covernment for gquestioning the walidity of the Government
order. AIR 1970 Punj. 462 (FB). Affirmed (Para 5)

(2) that the Municipal Committee had no authority to exempt
the Fateh Market from the levy ol octrol duty. When ihe
Municipal Committee passed a resolution or issued a notification
that no octrol duty would be levied, it was ultra wires of
the powers ol the Municipal Committee. When a public authority
acted beyond the scope of its authority the plea of estoppel
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was not available to prevent the authority from acting according
to law. It was in public interest that no such plea should be
allowed. (Para &)

(1) that the principle of estoppel was not available against
the Government In exercise of legislative, sovereign or executive
power. AIR 1976 SC 2237, AIR 1973 SC 264] and AIR 1973
SC 2735, Foll. Case law discussed. (Para 12)

There can be no promissory estoppel against the exercise
of legislative power of the State. So also the doctrine cannot
be invoked for preventing the Government from acting in
discharge of its duty under the law. The Government would
not be bound by the act of its oflicers and agents who act
beyond the scope ol their authority and a person dealing with
the agent of the Government must be held to have notice
of the limitations of his authority. The Court can enforce
compliance by a public authority of the obligation laid on
him if he arbitrarily or on his mere whim ignores the promises
made by him on behall of the Government. It would be open
to the authority to plead and prove that there were special
considerations which necessitated his not being able to comply
with his obligations in public interest. Scope of plea of doctrine
of promissory estoppel explained. Case law discussed. Obser-
vations in AIR 1979 SC 621, Dissented from (Paras 30, 39)

(%) that so far as the recommendation of the Municipal Commi-
ttee to the Government to levy octrol duty was concerned,
though it was contrary to the representation it made to the
buyers ol the sites in the Mandi, the Municipality was not
estopped as the representation made by it was beyond the
scope of its authority. The levy of tax being for a public purpose
i.e. for augmenting the revenues of the Municipality the plea
of estoppel was not available., The order of the Government
directing the levy of octrei in pursuance of the resolution
of the Municipality could not also be challenged as it was
in the exercise of its statutory duty. AIR 1976 SC 2237 Foll.,
case law discussed. AIR 1970 Punj. & Har. %62 (FB). Affirmed.

(Para 53)

10. Now there are more limitations regarding the applicability of
the doctrine of estoppel. It cannot be ignored. These are as under:-

"Limitations of the doctrine, however, cannot be overlooked.
the doctrine obviously (1) cannot apply against Actsof the State
legislature! and(2) to Actsof Parliament because they are no
representations ;7 (3) no one can be compelled to act against

1 'N. Ramanatha Pillai v. State of Kerala, (1973) 2 SCC 650y Union of
India v. Godfrey Philips India Ltd., (1985) & SCC 349.

2 Godfrey Philips, supra; Jasjeet Films Pvt. Lid. v. DDA, AIR 1980 Del.
i1
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the statute.? The government or public authority cannot be
compelled to carry out a representation or promise which

is contrary to law or which was outside the authority or power

of the officer of the government or of the public authority

to make." (§) Even where the liability or obligation is imposed by
statute *or (5) where there is statutory prohibition® where there is

ng  representation or promise made out by government  the

principle does not apply.’(7) In public law the most cbvious limi-

tation on the doctrine Is that It cannot be invoked so as to

Eive an overriding power which it does not possess. That is,

no estoppel can legitimise action which is ultra vires.® (%) The

doctrine does not operate at the level of government policy;

however it operates against public authority_in minor matter of
formality where no question of ulfravires arises. Similarly, the advice
given by a negligent officer cannot change the legal position and

hence the doctrine has no application.' (10) Lastly, where there

is fraud or collusion,*! (11) where the public interest suffers!?

and where (12) it would be inequitable to endorse the doctrine ',
it will not be applied.”

11. There is another leading case of J & K High Court viz.. Malhotra &
Sona v. Union of Indla, AIR 1976 1 & K &l. In that case the plainti{fs
were exporters of walnuts. The Union o! India formulated a scheme
for providing incentives to registered exporters of walnuts to augment
the foreign exchange earnings. The plaintifis qualified for and received
several sums by way of cash assistance and therefore had reasonable
basis 1o conclude that the scheme would be continued for the entire
period mentioned when the scheme was first declared. However, the
scheme was withdrawn when it was found that due 1o world-wide
shortage of edible nuts, the international price of walnuts had escalated
conslderably and there was no longer any likelihood of the Indian

3 Kedar Lal Yerma v. Secretory, Board of High School end Intermediate
Education, AIR 1980 All 32.

& (1933) & 5CC 369, supro.

5 (1979) SCC 409, supra; Kedar Lal, supra; CIT wv. B.N. Bhattacharjee,
(1979) & 5CC 121.

6 (1983) & SCC 349, supra.

7 Jatinder Kumar v. State of Punjab, (1983) 1 5CC [22; Excise Commr.
v. Ram Kumar (1976) 3 SCC 540,

2 Expresa Newspapers Pvi. Ltd. v. Union of India (1986) | SCC 13}

9 Ibid.

10 Assistont Custodion, Evacuee Property v. B.K. Agarwala, (1973)

| SCC 21; (1933) & SCC 369, supra.

11 D.R. Kohll v. Atul Products Ltd., (1985) 2 SCC 77; Haripada Das v.
Utkal University, AIR 1978 Ori 63; Satish Kumar Rao v. Gorakhpur
University, AIR 1981 All 377.

12 (1979) 2 SCC 40% supraj Kedarlal, supra; CIT v. B.N. Bhattocharjee,
suprat (1981) | S5CC 11, supra.

13 (1979) 2 SCC 409, supra.
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exporters suffering a loss. The plaintiffs claimed that the Enion coula
not unilaterally withdraw the scheme when they had acted on it to
their detriment. Interestingly enough Anand, J. relied upon Tumer
Morisson & Co. v» Hungerford Investment Trust Lid.*' which he thought
was an authority for changing existing legal relations between two
parties without consideration. Once the representee has taken the
representer at his word and acted on it, “"the party who gave the
assurance or promise cannot alterwards be allowed to revert to the
previous legal relationship, as i no such promise or assurance had
been made by him, but he must accept their legal relations subject
to the qualification which he himsel{ has so introduced.”

12. In our own State of Himachal Pradesh and similarly in other States to
encourage the development activities in the industrial field, numerous
concessions are available to the entrepreneurs in the matter of exemption
from the payment of sales tax, concessions under the Income tax laws,
investment laws and %0 on. There is tax holiday in new industries. Conce-
ssions are also given for industries to be set up in the rural areas. 5o
notifications are issued while publishing the incdustrial policy. | would like
to pose a query that would it not be unreasonable, unjust and inequitable
to back out from the incentives especially when the entrepreneurs
have spent lacs of rupees. | would like to quote another example. A noti-
fication is issued by the government that in case of establishing a new
distillery in the private sector, the entrepreneurs shall be given concessions
In the matter of excise tax and relying upon this concession, the industry
is established. In my view the government would be bound to respect
the promise unless the assurance given in the notification was a trap
engineered by the entreprenecurs. So promissory estoppel is nothing
but to control the arbitrary exercise of administrative discretion and
ultimately it is based on principles of natural justice. The State is
either to defend the case or to institute a case as litigation arises
from 30 manifold activities. It may prejudice citizens' right i the
doctrine of estoppel is not made applicable and the entire concept
of rule of law would be put into jeopardy. 50 It is bound by ultimately
by consideration of honesty -r:d pood faith.

13 The write-up would not be complete if | do not quote & famous
case known as the High Trees Cpse : Cenfral London Properfy Trust Lid.
v. High Trees House Ltd. (1947) K.B. 130, The facts were guite simple.
During the war, many people left London owing to the bombing. Flats
were emply. In one block, where the [lats were let on 99 years lease
at £ 2500 a year, the landlord had agreed to reduce it by hall and
to accept £ 1250 a year. When the bombing was over and the tenants
came back, the landlord sought to recover the full £ 2500 a year.
Lord Denning held that he could mot recover it for the time when
the [lats were empty and equity was also mot tenable as representation
was made that the payment would be charged at the reduced rate,
though it was of future fact. Under. 5ection &3 of the Indian Contract

1 (1972) 1 SCC 857 £ (1972) 3 SCR 711
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Act promissor can accept the less amount in the discharge of debt.
In Indian Law under Section 10 of the Indlan Contract Act consideration
is an essentia! part of the contract but the Courts are more lenient
to equitable aspect.

14. In Motilal Podampat Sugar Mills v. State of U.P., AIR 1979 5C &2l.
The Uttar Pradesh Government announced its policy that anyone,
who set up an indu.try in the State would get three years tax holiday
from the date when the Industry commences operation. The Chiel
Secretary also confirmed as revealed from the correspondence. Later
on notification was issued granting partial concession. The plea of
equitable estoppel as well as walver was taken and the High Court
dismissed the petition on the ground of waiver. The matter went
to Supreme Court. The Supreme Court dismissed iton the point of waiver.
Hon'ble Justice Bhagwatl after reviewing case Law of England and
the United States held that the State was bound by promissory estoppel.
It was observed that :-

"We do not see any valid reason why promissory estoppel should
not be allowed to found a cause ol action where, in order
to satisf{y the equity, it is necessary to do so.”

15, | would like to observe further that the promissory estoppel which
is based now on equity has invaded administrative action. Prof. H.R.W.
Wade in Administrative Law (fifth edition), page 329 and 330 has
pointed out that the doctrine of estoppel could not be allowed to
impede the proper exercise of public and statutory function by the
State and different authorities. In public law the most obvious limitation
on the doctrine of estoppel is that it cannot.be invoked so as to give
an authority, power which in law it does not possess. In other words
no estoppel canbe legitimate against its ultra vires. Normally the courts
do not prevent and are very careful to do so from the impeding
exercise of discretion in the public interest but | would like to emphasis,
at the risk of repetition, that in our Constitution S5tate and citizen
in the matter of contracts and assurances have been placed on equal
footing with exceptions already pointed out.
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AN INTRODUCTION TO GENERAL CLAUSES ACT
AK. Srivastava

For a person who is interested in the science of legislative drafting
and who wisthes to undertake the task of drafting laws it is imperative
that apart from having a good knowledge of the Constitution he should
have a good knowledge of the Interpretation Act, l.e. the General
Clauses Act. There may be a curiosity as to why it is called General
Clauses Act7 Since lts provisions are applicable to enactments in
general and also because it does not lay down any substantive rule
of law its short title is kept as the General Clauses Act. It contalns
delinitions ol words generally used in enactments and certain principles
of interpretation generally required to be made part of an enactment.
Since the General Clauses Act applies on all enactments it is a must
for a legislative draftsman to know its provisions thoroughly.

Another guestion arises as to why at all there should be General
Clauses Act 7 The answer is simple. An Act should not only be valid
but it should be well written and short. The very object of this Act
Is to shorten the language of the’ statutory enactments and to provide
for vAiformity of expression in cases where there Is identity of subject-
matter. The very purpose ol such Act is to avold superfluity of language
in enactments wherever it is possible to do s0o and to place in one
single statute provisions as regards interpretation of words and legal
principles which would otherwise have to be specified separately in
different Acts. Moreover, the General Clauses Act Is of general assis-
tance in easing the interpretative complexities and in avoiding a linguistic
game at least in relation to the words defined and the principles
of interpretation propounded therein,

Whatever the General Clauses Act says, whether as regards the
meaning of words or as regards legal principles, has to be read into
every enactment to which it applies unless that enactment contains
anything repugnant to Its provisions. As such in an enactment it Is
permissible to keep different meanings of words and different principles
of interpretation but so long as it does not have different meanings
of words and different principles of interpretation the meanings and
interpretations contained in the General Clauses Actj shall apply.

The Central General Clauses Act, 1397 applies on central enactments
and the 5tate General Clauses Act applies on the respective State
enactments. Almost every State has enacted its General Clauses Act.
It is, therefore, to be borne in mind that while a central legislation
is to be drafted or a central Act is to be interpreted the Central
General Clauses Act, 1897 has to be looked into and while a state
legislation is to be draited or a state enactment Is to be interpreted
the respective State General Clauses Act has to be looked into.
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The General Clauses Act, 1397 applies on the Constitution of
India also. Article 367 of the Constitution provides that unless the
context otherwise requires, the General Clauses Act, 1297 shall, subject
to any adaptations and modifications that may be made therein under
Article 372, apply for the interpretation of the Constitution as it
applies for the interpretation of an Act of legislature. For illustration
proviso to Article 309 confers powers on the President ol India or
the Governor of State to make rules. There is nothing in that proviso
under which the President or the Governor may amend, vary, add
to or rescind those rules but in exercise of the powers under section
21 of the General Clauses Act, 1397 read with Article 37 of the
Constitution the President or the Governor may do 30.

Keeping the Central General Clauses Act, 1897 as a model almost
each State ecnacted its General Clauses Act. As such the provisions
in all the General Clauses Acts are almost similar. On going through
their contents it would be found that the scheme of the Agts is as
follows &=

l. The opening part of the Act is devoted to general definition
of words, terms or expressions which are commonly used in
legal phraseclogy of enactments such as "ailidavit®, "document®,
"enactment”, "oath”, "central Act”, "good faith", "year", "linan-
cial year", “local authority™ or expressions referring to “writing®
ete. Some of the definitiorsare inclusive and some are exhaustive.

2, The second part pertains to general rules of construction
such as -

(i) coming into operation of enactments}

{ii) eflect ol repeal of an enactment}

{iii) effect of revival of repealed enactment}

{iv) construction of references to repealed enactments;

{v) commencement and termination of time where the word "from"
and "to™ are used

(vi) computation of time where under an enactment any act of
proceeding is allowed to be done or taken on a certain day
or within a prescribed period and that day or the last day
of the prescribed period is a holidayj

{wil) measurernent of distances-whether straight or otherwise;
(vill) gender - whether masculine includes feminine;

{ix) singular and plural - whether singular includes plural and plural
includes singular.

3. The third part relates to construction of powers vested in
and exercisable by various functionaries such as -

(i) powers conferred are to be exercisable from time to timej
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(i)

powers to appoint to include power to appoint ex-officiog

(iil) power to appoint to include power to suspend or dismiss)

(iv)
‘i

(i}

effect of substitution of statutory functionaries.

The fourth part pertains to certain provisions relating to noti-
fications, orders, rules, bye-|aes etc.made under the enactments
such as =

expressions used in the notifications, orders, rules etc., shall
unless there is anything repugnant in the subject or context
have the same respective meanings as are in the enactment
conferring powers to issue such notifications, rules etcj

power 1o issue notifications, rules etc. to include power 1o
add to, amend, vary or rescind notifications, rules etcj

(i) power to make rules or bye-laws under an enactment or to

(iv)
£% ]

3.
(i)

(i1

establish a Court or Office or to appoint officers etc. thereunder
between the passing of the enactment and its enforcement;

previous publication of rules or bye-laws;

continuation of appointments, notifications, orders, schemes,
rules, bye-laws etc. so far a3 they are not inconsistent with
the provisions re-enacted.

The {ifth part pertains to certain miscellaneous matters like -

application of the provisions of section 63 to 70 of the Indian
Penal Code and the provisions of Criminal Procedure Code
in relation to the levy of fines to all fines imposed under
any other enactment, Regulation, Rule or Bye-law unless
the Act, Regulation Rule or Bye-law contains express provisions
to the contraryj

if an act constitute an offence under two or more enactments
then the olfender Is "to be punished under one ol enactments

only;

(i1i) meaning ol service by post;
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il oy
Bule 46,
Thecommissionmay limitthe timeallowed toeach speakerand the numberor times
eachmember may spegk of any question, cxcepton procedural questions, when the
chairman shall limit cach intervention to amaximumof five minutes.

e
Amicle 40,
Law commission pour limiter le temps de parole de chague orateur ele membre
de foisquechaquemembre peut preadrelaparole surune meme question, toutefois
pour les questions de procedure, le president Limite le temps de parole de chaque

oralcur a cing minutes.
wifs sl sy
Aricle 48,
The commission can limit the time of speaking of cach speaker and the number
of times that each speaker may take to speaking on the same question, however,

for questions of procedure the president limits the time of speech of cach speaker
to five minutes.

W vTger & o W wifg § 5 addl W s wer w) waw weg o R
war % war winh & ‘shall’ & vem Wt S e ¥ o & v wie w9 W
wim e war §, W dew W ¥ wosu % swi §) Sl Afe B andn wplie
Frot W1 Wi wEE ww ¥ ez fey Wl 8
. %, Tww e sl % oe we ¥ AR w0 iR W @ wa 1 v s
ol %1 FEAE Wl W W X R ww g T v weeee sl vl o
% figx 3 & ‘whenever practicable’ w1 ¥ wwrat ‘chaque fois que cela
estpossible’ wafa ‘each time that it is possible” &, war frsw 38 ¥ question
under consideration W wwFat question qui esta l'zxamen sy question
which is under examination #a war &, war fies ¥y ¥ question before
the commission 1 ¥ wsmr question dont est saisie lacommission siq
question of which the commission is seized Reur war &)

W, YOI ST W witeg fees Proaredt & at the request of =1 S woEe
£ sielle est demande w=¥q if it is asked for se4r en fait la demande iy
iftherequestismade (Bram 13, ¥¢, Wy, ¥y, Hieq)) Tritfie wiafie %t fasmed
# appropriste meetings w1 %ew weE § seances qui seront consacrecs
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a ces questions awly meetings which are devoted to this question (Fes
t3) ¥ % figw 3¢ Funexpiredw S v qui reste a courir smig which
remains (o run fea war §, ww fow gy ¥ at its discretion w1 W v
comme il le juge necessaire sy as it considers it necessary %1

LY TR W e favos s ot woee fee £ sopomd, e wilt
fovow frommeet % frow we % amendments to these rules of procedure can
be made only by the commission =1 #= ww=r scul le conseil peut
modfier le present reglement intericur iy only the council may
modify the present rules of procedure &1

u. W Y, O ahw woe el § wgr v O selt vl W se o wem
wr four war 1 wogeed, s Promredt % figw vy ¥ No discussion on such
motions is permitted w1 % ¥wFm les motions en ce sens ne doivent pas
faire I’ object d"un debate smwiqThe motion to this effect should not make
the object of a debate &1 Teitfim wrafter o frowredt w1 figg oy O Wl
- 3 W W W, o faw § adjoune wwie o e ve adjournment
&, afc T v W levee § w1 adjournment w1 sE@W postponement % firg
Wt e w1 went w flwdt % yede e wetin (convention) # laid down
% g dit sriq said § wer within the meaning of % wwwec % etant attendu
sl being understeod wqr fim war § (sersite 3) ¥ shall be open wr v
purra etre consulie’e smfy can be consulted femr war & (s va))

&. foanlt 1 wm (lense) war we (mood) fisos smat 0 wout fiwmn §)
v P W v Wy @ ae-asd w0 wr §) wogomd, not less than wer at
least @9 w1 oW wuEEr au moins wefy at least & w0 =8 o vy ¥
wfim s7P% §1 case o circumstances ¥+ welt % Py wamd ow ) P W
cas swiy casc wer w1 ft wom fem war € under consideration W wwEet
faisant I'objectd’examen sy making the object of examination ¥ fesr
war §1 v v for this purpose %=w ¥ a cet effet smig to this effect
fear war §1 in application of #=1 in accordance with &t wr ¥w v
en vertu de fest war &1 v wew = conformemen a sfy in conformi
awlg by virtue of ty with w1 wdw ww st vz &% g ) =l &fig in
accordance with % fisg @ fem W 1 as a rule w0 normally @ w
WYEIC en principe swiq in principle #1 %@t for the purpose of w1 w=
% pour sl for#% W fro ww § war following w1 e indique ci
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desson sy indicated below femr war §1 #9w wer question w7 wdi v
wd) wih v & fag At wie ww & s item W matter % g of e w
& e gud adx Wil % question ¥ g -point w1y fem W ) B
wa disposition w1 wd@w provision, disposal e arrangement W= & fing
wed % sepw fer war f wdtfe el W ad 0 ) Bw ¥ motion wer sl
% ow e & g ) =Y wfig proposal & g oy pa § @l % pending
w w1 &g pendant # fear f wo &, R wgr wwe and W wien O § oagr
wwel 5 weE en attendant swig awaiting fem W £ v yew wiel W
if, when, whenever ¥ in the case of w1 wwm v % yag % s quand
(when), si (if) =t few-fim wg ¥ fom war g1 lorsque wr wdw if @ when
o F B fem o

L 0wl Tegor w1 OE wt o e & ay woae e e | oo
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srares At | fi- fua sl ge i frorsrsrs ot s fag fafea s or sfwsafit it
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