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15.  Prevention of Corruption Act, 1988 
16.  Property Law 
17.  Provincial Small Causes Courts Act, 1887 
18.  Rent Control Act 
19.  Rights of Persons with Disabilities Act, 2016 
20.  Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 
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22.  Specific Relief Act, 1963 
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CIVIL PROCEDURE CODE, 1908 

 

Order 14 – Rule 2 of the Civil Procedure Code, 1908 and Section 5 of the Specific Relief 

Act, 1963 - Framing of preliminary issues in regard to maintainability of suit if taken up 

and decided by trial court as preliminary questions of law would cause no prejudice to 

appellant-plaintiff. 

 

It was held that appellant's claim is based on documents executed by a power-of-attorney 

holder, as per his own plaint. Appellant has also admitted that original owners had taken "Jain 

diksha" and become "Sadhvis". In such a circumstance, the approach of High Court in directing 

framing issues relating to maintainability of suit to be decided as preliminary questions of law, 

cannot be said to be incorrect. (Santosh Kumar alias Rana Ram Kalal v. Ashok Chand and 

others, (2021) 3 SCC 385) 

 

Sec. 151, O. 39, Rr. 1, 2A—Constitution of India, Art. 227—Police aid—Grant of—To 

implement ex parte injunction 

  

Court cannot straight away order police aid without disposing of interim injunction 

petition because granting police aid to implement an ex parte injunction may sometimes cause 

prejudice and hardship to opposite party, without hearing whom an injunction granted against 

him. [M/s. Senthan Properties vs. M/s. S.V.S. Infra Services Pvt. Ltd., AIR 2021 Telangana 

107] 

 

Or. 39, Rr. 1, 2—Relief of temporary injunction—Entitlement—Restraining defendants 

from disturbing peaceful possession of plaintiff—Suit property is joint property of parties 

 

Plaintiff miserably failed to show his physical possession. During hearing plaintiff 

pleading that temporary injunction may be passed as defendants are trying to change nature and 

character of suit premises, however, no such prayer made in pleading. Injunction cannot be 

granted. [Ajit Kumar Halder vs. Sujit Halder, AIR 2021 Calcutta 160] 

 



Section 89 of Civil Procedure Code, 1908  

 

It was held that true intendment of S. 89 is legally arrived at settlement of disputes 

outside court without intervention of courts, and not necessarily by only the modes prescribed in 

S. 89, nor necessarily upon direction of court. In case of settlement of disputes outside court, 

refund of court fees  is permissible even in cases in which parties, without any reference by 

court, privately agree to settle their dispute outside modes contemplated under S. 89 CPC and 

such settlement is legally arrived.  

 

Basic Rules of the Determination of Legislative intent 

 

 It has been held that doctrine of purposive interpretation is predominant in those cases 

where literal interpretation may not serve the purpose or may lead to absurdity. Court can look 

into intention of legislature and sometimes may even go behind words and enactment to give 

effect to legislative intention. 

The provisions of Section 89 CPC must be understood in the backdrop of the long 

standing proliferation of litigation in the civil courts, which has placed undue burden on the 

judicial system, forcing speedy justice to become a casualty. The object and purpose of Section 

89 is crystal clear and that is to facilitate private settlements, and enable lightening of the 

overcrowded docket of the Indian judiciary. This purpose, being sacrosanct and imperative for 

the effecting of timely justice in Indian courts, also informs Section 69-A of the Court Fees Act, 

1955 which further encourages settlements by providing for refund of court fee.  

Though the function of the courts is only to expound the law and not to legislate, 

nonetheless the legislature cannot be asked to sit to resolve the difficulties in the implementation 

of its intention and the spirit of the law. In such circumstances, it is the duty of the court to 

mould or creatively interpret the legislation by liberally interpreting the statute. 

 Settlement of disputes only through any of the mode prescribed under Section 89 CPC is 

not sine qua non of Section 89 CPC rather it prescribes few methods through which settlement 

can be reached; sine qua non for applicability of Section 89 is settlement between the parties 

outside the court without the intervention of the courts. 



It is also not the requirement of the section that court must always refer the parties to 

Dispute Resolution Forum. If parties have arrived at out-of-court settlement it should be 

welcomed subject to principles of equity.  The Court Fees Act is a taxing statute and has to be 

construed strictly and benefit of any ambiguity if any has to go in favour of the party and not to 

the State.  

 The purpose of Section 69-A of the 1955 Act is to reward parties who have chosen to 

withdraw their litigations in favour of more conciliatory dispute settlement mechanisms, thus 

saving the time and resources of the court, by enabling them to claim refund of the court fees 

deposited by them. Such refund of court fee, though it may not be connected to the substance of 

the dispute between the parties, is certainly an ancillary economic incentive for pushing them 

towards exploring alternative methods of dispute settlement. The parties who have agreed to 

settle their disputes without requiring judicial intervention under Section 89 CPC are even more 

deserving of this benefit. This is because by choosing to resolve their claims themselves, they 

have saved the State of the logistical hassle of arranging for a third-party institution to settle the 

dispute. Though arbitration and mediation are certainly salutary dispute resolution mechanisms, 

the importance of private amicable negotiation between the parties cannot be understated. There 

is no justifiable reason why Section 69-A of the 1955 Act should only incentivise the methods of 

out-of-court settlement stated in Section 89 CPC and afford step brotherly treatment to other 

methods availed of by the parties. (High Court of Judicature at Madras (Represented by its 

Registrar General) v. M C Subramanian and others, (2021) 3 SCC 560)  

 

Order XXIII, Rule 3 and Sections 151 & 96 (3) of the Civil Procedure Code, 1908 :   

Principles of Modification of Consent Decree summarized. 

 

 It is settled law that consent decrees are intended to create estoppels by judgment against 

the parties, thereby putting an end to further litigation between the parties and it would be slow 

to unilaterally interfere in, modify, substitute or modulate the terms of a consent decree, unless it 

is done with the revised consent of all the parties thereto. However, this formulation is far from 

absolute and does not apply as a blanket rule in all cases and a consent decree would not serve as 

an estoppel, where the compromise was vitiated by fraud, misrepresentation, or mistake. Further, 

court in the exercise of its inherent powers may also unilaterally rectify a consent decree 



suffering from clerical or arithmetical errors, so as to make it conform with the terms of the 

compromise 

In the instant case, regarding consent decree for possession and mesne profits, the 

question of vacating possession is settled and has attained finality and cannot be interfered with. 

Inconsistency in the consent decree with respect to the mesne profits is an error apparent on the 

face of the record and can be corrected exercising inherent powers. (Compack Enterprises 

India Private Limited v. Beant Singh, (2021) 3 SCC 702) 

 

Order 7, Rule 11 of the Civil Procedure Code, 1908 

 

It is well settled that while considering an application under Order VII Rule 11 of the 

CPC, the question before the Court is whether the plaint discloses any cause of action or whether 

the suit is barred by any law, on the face of the averments contained in the plaint itself. While 

considering an application under Order VII Rule 11 of the CPC the Court is not to look into the 

strength or weakness of the case of the plaintiff or the defence raised by the defendant.  

In any case, an application under Order VII Rule 11 of the CPC for rejection of the plaint 

requires a meaningful reading of the plaint as a whole. As held by this Court in ITC v. Debts 

Recovery Appellate Tribunal reported in AIR 1998 SC 634, clever drafting creating illusions of 

cause of action are not permitted in law and a clear right to sue should be shown in the plaint. 

Similarly the Court must see that the bar in law of the suit is not camouflaged by devious and 

clever drafting of the plaint. Moreover, the provisions of Order VII Rue 11 are not exhaustive 

and the Court has the inherent power to see that frivolous or vexatious litigations are not allowed 

to consume the time of the Court. (K. Akbar Ali v. K. Umar Khan, AIR 2021 SC 1114)  

 

Maintenance and Welfare of Parents and Senior Citizens Act, 2007- Section 23- 
Sub-section (1) deals with a situation where the transfer of the property is accompanied by a 
specific condition to provide for the maintenance and needs of a senior citizen- In such an event, 
if the transferee fails to provide the maintenance and physical needs, the transfer of the property 
is deemed to have been vitiated by fraud, coercion or under under influence- Sub-section (2) of 
section 23 envisages a situation where a senior citizen has a right to  receive maintenance out of 
an estate- Such right can be enforced against a transferee who has notice or a gratuitous 
transferee and not against a transferee consideration or without notice of pre-existing right of the 
senior citizen. 



 Protection of Women from Domestic Violence Act, 2005- Section 36- Maintenance 
and Welfare of Parents and Senior Citizens Act, 2007- Section 3- Appellant (daughter-in-law) 
was directed to vacate suit premises – Division Bench held that the suit premises belonged to the 
mother-in-law (the Second Respondent) of the Appellant and the remedy of the Appellant for 
maintenance and shelter lies only against her estranged husband (the Fourth Respondent) Appeal 
against- Section 36 stipulates that the provisions of the Act shall be in addition to, and not in 
derogation of, the provisions of any other law for the time being in force- This is intended to 
ensure that the remedies provided under the enactment are in addition to other remedies and do 
not displace them- Maintenance and Welfare of Parents and Senior Citizens Act 2007 is 
undoubtedly a later Act and section 3 stipulates that its provisions will have effect, 
notwithstanding anything inconsistent contained in any other enactment- Held, allowing the 
Senior Citizens Act, 2007 to have an overriding force and effect in all situations, irrespective of 
competing entitlements of a woman to a right in a shared household within the meaning of the 
PWDV Act, 2005, would defeat the object and purpose which the Parliament sought to achieve 
in enacting the latter legislation- Law protecting the interest of senior citizens is intended to 
ensure that they are not left destitute, or at the mercy of their children or relatives- Equally, the 
purpose of the PWDV Act, 2005 cannot be ignored by a sleight of statutory interpretation- Both 
sets of legislations have to be harmoniously construed- Hence the right of a woman to secure a 
residence order in respect of a shared household cannot be defeated by the simple expedient of 
securing an order of eviction by adopting the summary procedure under the Senior Citizens Act, 
2007- Appeal is allowed.  

 

The Bench concluded that:  

The definition of shared household given in Section 2(s) cannot be read to mean that 

shared household can only be that household which is household of the joint family of which 

husband is a member or in which husband of the aggrieved person has a share.  

Adverting to the factual situation at hand, on construing the provisions of sub-section (2) 

of section 23 of the Senior Citizen Act 2007, it is evident that it applies to a situation where a 

senior citizen has a right to receive maintenance out of an estate and such estate or part thereof is 

transferred. On the other hand, the appellant’s simple plea is that the suit premises constitute her 

“shared household” within the meaning of Section 2(s) of the PWDV Act 2005. We have also 

seen the series of transactions which took place in respect of the property: the spouse of the 

appellant purchased it in his own name a few months before the marriage but subsequently sold 

it, after a few years, under a registered sale deed at the same price to his father (the father-in-law 

of the appellant), who in turn gifted it to his spouse i.e. the mother-in-law of the appellant after 

divorce proceedings were instituted by the Fourth respondent. Parallel to this, the appellant had 

instituted proceedings of dowry harassment against her mother-in-law and her estranged spouse; 



and her spouse had instituted divorce proceedings. The appellant had also filed proceedings for 

maintenance against the Fourth respondent and the divorce proceedings are pending. It is 

subsequent to these events, that the Second and Third respondents instituted an application under 

the Senior Citizens Act 2007. The fact that specific proceedings under the PWDV Act 2005 had 

not been instituted when the application under the Senior Citizens Act, 2007 was filed, should 

not lead to a situation where the enforcement of an order of eviction deprives her from pursuing 

her claim of entitlement under the law. The inability of a woman to access judicial remedies 

may, as this case exemplifies, be a consequence of destitution, ignorance or lack of resources. 

Even otherwise, we are clearly of the view that recourse to the summary procedure contemplated 

by the Senior Citizen Act 2007 was not available for the purpose of facilitating strategies that are 

designed to defeat the claim of the appellant in respect of a shared household. A shared 

household would have to be interpreted to include the residence where the appellant had been 

jointly residing with her husband. Merely because the ownership of the property has been 

subsequently transferred to her in-laws (Second and Third Respondents) or that her estranged 

spouse (Fourth respondent) is now residing separately, is no ground to deprive the appellant of 

the protection that was envisaged under the PWDV Act, 2005. [Smt. S. Vanitha v. Deputy 

Commissioner, Bengaluru Urban District and others, 2021 (151) RD 116 (SC)] 

 

CONSTITUTION OF INDIA 

 

Article 21 of the Constitution of India - Right to marry person of one's choice is integral to 

Article 21. Autonomy of an individual in relation to family and marriage is integral to the 

dignity of the individual. Sensitivity of police in such matters through training programmes 

is to be devised, and guidelines to be issued by police authorities in this regard (Criminal 

Procedure Code, 1973, S. 154)  

 

It was held that educated younger boys and girls are choosing their life partners which, in 

turn is a departure from the earlier norms of society where caste and community play a major 

role. Possibly, this is the way forward where caste and community tensions will reduce by such 

inter caste marriage but in the meantime these youngsters face threats from the elders and the 

courts have been coming to the aid of these youngsters. 



The consent of the family or the community or the clan is not necessary once two adult 

individuals agree to enter into a wedlock and that their consent has to be piously given primacy. 

The choice of an individual is an inextricable part of dignity, for dignity cannot be thought of 

where there is erosion of choice. Such a right or choice is not expected to succumb to the concept 

of "class honour" or "group thinking". 

Society is emerging through a crucial transformational period. Intimacies of marriage lie 

within a core zone of privacy, which is inviolable and even matters of faith would have the least 

effect on them. The right to marry a person of choice is integral to Article 21 of the Constitution. 

Autonomy of an individual inter alia in relation to family and marriage is integral to the dignity 

of the individual. 

The way forward to the police authorities is to not only counsel the current IOs but devise 

a training programme to deal with such cases for the benefit of the police personnel. The police 

authorities are expected to take action in this behalf in the next eight weeks to lay down some 

guidelines and training programmes on how to handle such socially sensitive cases. (Laxmibai 

Chandaragi B. and another v. State of Karnataka and others, (2021) 3 SCC 360) 

 

Arts. 226, 21—Disaster Management Act, S. 6—Limitation Act, Ss. 5, 14—Extension of 

limitation. 

 

For filing petitions, applications, suits, appeals, all other proceedings within period of 

limitation prescribed under general law of limitation or under any special laws, on ground of 

COVID-19 pandemic, should come to an end. [In Re: Cognizance for Extension of Limitation, 

AIR 2021 SC 2158] 

 

Article 21 of the Constitution of India: Scope of Liberty guaranteed by Part III 

 

It was held that liberty guaranteed by Part III of the Constitution covers within its 

protective ambit not only due procedure and fairness but also access to justice and a speedy trial. 

When may such rights trump statutory restrictions on right to bail imposed by provisions like S. 

43-D (5) of the UAPA 

Absence of possibility of timely trial and period of custody 



It was held that when a timely trial would not be possible and the accused has suffered 

incarceration for a significant period of time, the courts would ordinarily be obligated to enlarge 

accused on bail regardless of statutory restrictions imposed on right to bail by provisions like S. 

43-D (5) of the UAPA.  

Section 43 of the Criminal Procedure Code, 1973 

Grant of Bail – Once the discretion is exercised by the High Court on relevant 

considerations and bail is granted, the Supreme Court would normally not interfere therewith, 

unless it is found that the discretion itself is exercised on extraneous considerations and/ or the 

relevant factors which need to be taken into account while exercising such discretion have been 

ignored or bypassed 

Section 439(2) of the Criminal Procedure Code, 1973 

At the time of deciding an application for bail, it would be necessary to record reasons, 

albeit without evaluating the evidence on merits, but bail once granted by the trial court, may be 

cancelled by the same court only in case of new circumstances/ evidence, failing which, it would 

be necessary to approach the higher court exercising appellate jurisdiction. (Union of India v. K. 

A. Najeeb, (2021) 3 SCC 713) 

 

Article 21 of the Constitution of India - Offences involving police brutality/atrocities and 

which are compoundable with permission of court  

 

When the police is violator of the law whose primary responsibility is to protect the law, 

the punishment for such violation has to be proportionately stringent so as to have effective 

deterrent and instill confidence in the society. Offences involving police brutality, as in present 

case, are crimes not against the victim alone but against humanity and a clear violation of rights 

guaranteed under Article 21. Thus, permission for compounding of such offences cannot be 

granted by court, regardless of any settlement entered into by the parties.  

Compounding of offence under S. 324 was held permissible only with permission of the 

court and not merely on account of compromise arrived at between the parties. Whether 

permission for compounding was to be granted or not depended on the facts and circumstances 

of each case upon consideration of nature of offence and its effect on society. 



S. 324 r/w Ss. 471/34 of IPC - Police officers beating up deceased in police station with 

wooden lathi and police baton, which ultimately resulted in death of victim. Guilt of police 

officers concerned was clearly established for offence under S. 324.  

Section 324 of IPC – it was held that failure to show the weapon of offence to eyewitness 

during trial for identification was not fatal, when user of weapons at the hands of the accused 

otherwise proved on the record. 

 Sections 320(2) and (5) of CrPC – Relevant Considerations for Grant of Permission 

for compounding offence   

Nature of offence and its effect on society: In the event of people holding public office 

abuse their position, it becomes a matter of even greater public concern and permission for 

compounding of offence cannot to be granted 

Veracity of Related Witness: Evidence of witness, if found otherwise reliable, cannot be 

discarded merely because the witness was an agnate of the deceased. 

The offence under Section 324 in the facts of the present case can be compounded only 

with permission of the court. Sub-section (5) of Section 320 provides that "no composition for 

the offence shall be allowed without the leave of the court". The grant of leave as contemplated 

by sub-section (5) of Section 320 CrPC is not automatic nor it has to be mechanical on receipt of 

request by the appellant which may be agreed by the victim. The statutory requirement makes it 

a clear duty of the court to look into the nature of the offence and the evidence and to satisfy 

itself whether permission should be or should not be granted. The administration of criminal 

justice requires prosecution of all offenders by the State. 

The prosecution by the State is the policy of law because all the offences are against the 

society. The offenders have to be brought to the courts and punished for their offences to 

maintain peace and order in the society. It is the duty of the prosecution to ensure that no 

offender goes scot-free without being punished for an offence. It is also the settled principle of 

law that innocent should not be punished. 

The question arises as to while granting leave of the court for composition of offence, 

what is the guiding factor for the court to grant or refuse the leave for composition of offence. 

The nature of offence and its effect on society are relevant considerations while granting leave 

by the court of compounding the offence. The offences which affect the public in general and 

create fear in the public in general are serious offences, nature of which offence may be relevant 



consideration for the court to grant or refuse the leave. When the Supreme Court looks into the 

conclusion recorded by the trial court and the High Court after marshalling the evidence on 

record, it is established that both the accused have mercilessly beaten the deceased in the 

premises of the police station. Eleven injuries were caused on the body of the deceased by the 

accused.  

In the event people holding public office abuse their position, it becomes a matter of great 

public concern. Present is a case where the offence was committed by the in-charge of Police 

Station, Purighat, as well as the Senior Inspector, posted at the same police station. The police of 

a State is protector of law and order. The people look forward to the police to protect their life 

and property. People go to the police station with the hope that their person and property will be 

protected by the police and injustice and offence committed on them shall be redressed and the 

guilty be punished. When the protector of people and society himself instead of protecting the 

people adopts brutality and inhumanly beats the person who comes to the police station, it is a 

matter of great public concern. The beating of a person in the police station is a concern for all 

and causes a sense of fear in the entire society. 

When the police is violator of the law whose primary responsibility is to protect the law, 

the punishment for such violation has to be proportionately stringent so as to have effective 

deterrent effect and instill confidence in the society. Thus, the present is a case where leave for 

compounding the offences under Section 324 IPC cannot be granted. The present is a case where 

the accused who were police officers, one of them being in-charge of station and other Senior 

Inspector have themselves brutally beaten the deceased, who died the same night. Their offences 

cannot be compounded by the court in exercise of Section 320(2) read with sub-section (5). 

The custodial violence on the deceased which led to the death is abhorrent and not 

acceptable in the civilized society. The offence committed by the accused is crime not against the 

deceased alone but was against humanity and clear violations of rights guaranteed under Article 

21 of the Constitution. Although the High Court has awarded the compensation of Rs 3 lakhs in 

favour of the legal representatives of the deceased, the compensation awarded is not adequate. 

 Looking to the facts that both the appellants are more than 75 years of age now, the ends 

of justice would be served in reducing the sentence awarded for conviction under Section 324 

IPC to six months instead of one year. Additionally the legal heirs of the deceased can be 

compensated by the compensation which has been offered and deposited by the appellants in the 



Supreme Court. Thus, sentence of one year is reduced to six months by awarding compensation 

of Rs 3.5 lakhs each to the legal heir of the deceased in addition to the compensation awarded by 

the High Court. (Pravat Chandra Mohanty v. State of Odisha and another, (2021) 3 SCC 

529) 

 

CONSUMER PROTECTION ACT, 1986 

 

Section 13(2)(a) of the Consumer Protection Act, 1986 and the issue of Limitation Period  

 

The response or written statement in reply to complaint, by respondent/ opposite party 

cannot be extended beyond prescribed period of 45 days (i.e. period of 30 days along with 

discretionary extension of time up to 15 days) by Consumer Fora. (Daddy’s Builders Private 

Limited and another v. Manisha Bhargava and another, (2021) 3 SCC 669) 

 

Sections  13(2)(a), 18 and 22 of the Consumer Protection Act, 1986 - If any Consumer Fora 

to extend time for filing written statement/reply to complaint beyond stipulated period of 

45 days - Matter pending decision of larger Bench on the said issue 

 

Pending said decision by larger Bench, direction issued that it would be open to 

Consumer Fora concerned to accept written statement filed beyond stipulated time of 45 days in 

an appropriate case, on suitable terms, including payment of costs, and to proceed with matter. 

(Reliance General Insurance Company Limited and another v. Mampee Timbers and 

Hardwares Private Limited and another, (2021) 3 SCC 673) 

 

 

CRIMINAL PROCEDURE CODE, 1973 

 

Section 319 Cr.P.C 

 

Considering the law laid down by this Court in Hardeep Singh,  (2014) 3 SCC 92 and the 

observations and findings referred to, it emerges that (i) the Court can exercise the power under 



Section 319 CrPC even on the basis of the statement made in the examination in chief of the 

witness concerned and the Court need not wait till the cross-examination of such a witness and 

the Court need not wait for the evidence against the accused proposed to be summoned to be 

tested by cross- examination; and (ii) a person not named in the FIR or a person though named in 

the FIR but has not been charge-sheeted or a person who has been discharged can be summoned 

under Section 319 CrPC, provided from the evidence (may be on the basis of the evidence 

collected in the form of statement made in the examination-inchief of the witness concerned), it 

appears that such person can be tried along with the accused already facing trial. 6.3 In S. 

Mohammed Ispahani v. Yogendra Chandak (2017) 16 SCC 226, this Court has observed and held 

as under: (SCC p. 243) “35. It needs to be highlighted that when a person is named in the FIR by 

the complainant, but police, after investigation, finds no role of that particular person and files 

the charge sheet without implicating him, the Court is not powerless, and at the stage of 

summoning, if the trial court finds that a particular person should be summoned as accused, even 

though not named in the charge sheet, it can do so. At that stage, chance is given to the 

complainant also to file a protest petition urging upon the trial court to summon other persons as 

well who were named in the FIR but not implicated in the charge sheet. Once that stage has 

gone, the Court is still not powerless by virtue of Section 319 CrPC. However, this section gets 

triggered when during the trial some evidence surfaces against the proposed accused.” (Sartaj 

Singh v. The State of Haryana, AIR 2021 1513) 

 

 

 

Section 439 of the Criminal Procedure Code, 1973  

 

Seriousness of charge needs to be balanced with period of custody suffered and the likely 

period within which the trial can be expected to be completed. Reflections on the statutory 

restrictions on right to bail imposed under provisions like S. 43-D(5) of the UAPA. 

It was held that undoubtedly the charges are serious but the seriousness of the charges 

needs to be balanced with certain other facts like the period of custody suffered and the likely 

period within which the trial can be expected to be completed. Appellant-accused found in 

custody for over five years and the trial yet not commenced. Appellant-accused not only a lady, 



but she found acquitted of similar charges leveled against her in other cases. Resultantly, 

considering entire materials, bail granted subject to certain conditions, to be imposed by the trial 

court. (Angela Harish Sontakke v. State of Maharashtra, (2021) 3 SCC 723) 

 

Section 319 of the Criminal Procedure Code, 1973 : Summoning of additional accused   

 

It has been reiterated that power under Section 319 CrPC is a discretionary and an 

extraordinary power. It is to be exercised sparingly and only in those cases where the 

circumstances of the case so warrant. It is not to be exercised because the Magistrate or the 

Sessions Judge is of the opinion that some other person may also be guilty of committing that 

offence. Only where strong and cogent evidence occurs against a person from the evidence led 

before the Court that such power should be exercised and not in a casual and cavalier manner. 

Thus, though only a prima facie case is to be established from the evidence led before the court, 

not necessarily tested on the anvil of cross-examination, it requires much stronger evidence than 

mere probability of his complicity. The test that has to be applied is one which is more than 

prima facie case as exercised at the time of framing of charge, but short of satisfaction to an 

extent that the evidence, if goes un-rebutted, would lead to conviction. In the absence of such 

satisfaction, the court should refrain from exercising power under Section 319 CrPC. In Section 

319 CrPC the purpose of providing if "it appears from the evidence that any person not being the 

accused has committed any offence" is clear from the words "for which such person could be 

tried together with the accused". The words used are not "for which such person could be 

convicted". There is, therefore, no scope for the court acting under Section 319 CrPC to form any 

opinion as to the guilt of the accused. (Ajay Kumar alias Bittu and another v. State of 

Uttarakhand and another, (2021) 4 SCC 301)  

 

 

 

Section 311 of Criminal Procedure Code, 1973  

 

Power to summon material witness, or examine person present. S. 165 - Power and 

duties of court while exercising discretion under S. 311 CrPC.  



 The object underlying Section 311 CrPC is that there may not be a failure of justice on 

account of mistake of either party in bringing valuable evidence on record or leaving ambiguity 

in the statements of the witnesses examined from either side. The determinative factor for 

exercise of power under Section 311 CrPC is whether it is essential to the just decision of the 

case. The significant expression that occurs is "at any stage of any inquiry or trial or other 

proceeding under this Code". It is, however, to be borne in mind that the discretionary power 

conferred under Section 311 CrPC has to be exercised judiciously, as it is always said "wider the 

power, greater is the necessity of caution while exercising judicious discretion". 

 The aim of every court is to discover the truth. Section 311 CrPC is one of many such 

provisions which strengthen the arms of a court in its effort to unearth the truth by procedure 

sanctioned by law. At the same time, the discretionary power vested under Section 311 CrPC has 

to be exercised judiciously for strong and valid reasons and with caution and circumspection to 

meet the ends of justice. 

 Sections 311, 173(5) and 482 of the Criminal Procedure Code, 1973 : Application 

under Ss. 173(5)/311 CrPC by prosecution towards end of trial for summoning witnesses 

along with documents concerned to adduce their evidence in connection with second post-

mortem conducted on body of deceased and to examine doctor who conducted second post-

mortem, to meet ends of justice. Allowed by trial court after assigning cogent reasons in 

support thereof.  

Taking note of factual matrix of matter on record, trial court after assigning cogent 

reasons, allowed application filed under S. 311 CrPC to meet ends of justice, observing further 

that no hardship or prejudice would be caused to respondent-accused, since said witnesses and 

documents intended to be summoned, will certainly be subjected to cross-examination and their 

testification, as per provisions of CrPC.  

In instant case, although application was filed by Additional Special Public Prosecutor 

under S. 173(5) r/w S. 311 CrPC, but it was open for trial court as well to exercise suo motu 

powers in summoning witnesses whose statements ought to be recorded to sub serve cause of 

justice, with object of getting evidence in aid of just decision and to uphold truth. However, High 

Court has not adverted to factual matrix noticed by trial court in its order and taking note of 

submissions made by contesting parties summarily, without assigning any reasons, albeit brief it 

may be, set aside judgment of trial court.  



Consequently, judgment of High Court impugned was set aside. It was held that since 

trial is pending for almost 16 yrs, trial court may proceed in compliance with aforesaid order of 

trial court expeditiously and conclude pending trial at the earliest. (V N Patil v. K Niranjan 

Kumar and others, (2021) 3 SCC 661) 

 

Section 438, 498A, 304-B, 323, 506 IPC, Criminal Procedure Code and 3/4 Dowry 

Prohibition Act 

 

The background of this case was that applications for anticipatory bail u/s 438 of the 
Cr.P.C. were filed by four out of five persons who have been named as accused in case crime 
number 623 of 2020 registered as police station Tajganj, District Agra u/s 498A, 304B, 323, 506 
and 313 of IPC and section 3/4 of Dowry Prohibition Act 1961. A single Judge of High Court of 
Judicature at Allahabad allowed the application and granted them anticipatory bail the father of 
deceased was in appeal. 
 The Hon’ble Supreme Court cancelled the anticipatory bail and held that the allegations 
against family members of deceased daughter were serious, unnatural death of deceased took 
place within seven years of marriage FIR was lodged immediately after the death of deceased, 
there were specific allegations in FIR regarding prior incidents of assault, phone calls for 
demand of money and payment of money in cheque to accused. It was also held that there was 
nexus with funds she received from her parents and money transferred by her to her father in 
law, as well as alleged absence of external injuries on her body is a matter for investigation. It 
was also held that observation of High Court that no specific role was assigned in FIR to accused 
was based on misreading of FIR. It was held that the FIR lodged by father who has suffered 
death of his daughter cannot be regarded as “engineered” to falsely implicate here spouse and her 
family. It was held that grant of anticipatory bail in serious offence would operate to obstruct 
investigation hence anticipatory bail was cancelled. 
 The Hon’ble Court while considering the issue of transfer of investigation held that the 
case was of dowry death. The investigation is tainted and there was likelihood of justice being 
deflected because the conduct of investigating authorities not inspiring confidence from stage of 
arriving at scene of occurrence to filling of charge sheet. The investigation was transferred to 
CBI to entrust further investigation of case. [Naresh Kumar Mangla v. Anita Agarwal, 2021 
Cri.L.J. 2066: AIR Online 2020 SC 892 (Supreme Court)] 
 
Section 154 of the Criminal Procedure Code, Sections 302 read with 34, Indian Penal Code  
and Section 3 of the Indian Evidence Act. 
 
 The brief facts of the case are as such an FIR was registered at Kallam Police Station 
alleging the commission of offences punishable u/s 302 IPC read with 34 IPC. There was a 



murderous attack on one Suhas, the deceased. In this matter the statement of eye witness as well 
as a dying declaration by the deceased were relied on in the charge sheet which was filled 
subsequently. The learned trial court framed charges against the accused. All accused pleaded 
not guilty and claimed trial. The prosecution examined 21 witnesses. The defence of the accused 
was denial, and that they were falsely implicated due to political enmity and property dispute. 
The trial court, on consideration of evidence lead by the prosecution, convicted accused 
Samadhan, the trial court, however, found the evidence against Netaji Shinde and Bala Sahab 
Shinde to be doubtful and acquitted them.  
 The Hon’ble High Court granted the state leave to appeal, accused Samadhan too 
appealed against conviction and sentence. The High Court by the impugned judgment reversed 
the acquittal of Netaji Shinde and Balaji Shinde and affirmed the conviction of Samadhan. 
Therefore, all three accused filed an appeal before Hon’ble Supreme Court. 
 Hon’ble Supreme Court while deciding the matter held that a cryptic phone call without 
complete information or containing part information about the commission of a cognizable 
offence cannot also be treated as an FIR. This matter arose because the contentions of 
appearance was that the initial information received by police on telephone 5.45 p.m. on the day 
of the incident and constituted FIR and it was submitted that the subsequent statement registered 
late night at 11.45 p.m. of the complainant, had to be treatedas a statement u/s 161 of Cr.P.C. 
Hon’ble the Apex Court while observing as above held that the first information recorded at 5.45 
p.m. could not be treated as FIR. In these circumstances, the details of the event which occurred, 
the nature of attack, the place of attack, the names and identities of the accused were set out fully 
when informant recorded the statement at 11.45 p.m. will constitute the FIR. 
 It was also held that the accused persons allegedly assaulted deceased and inflicted 

serious injuries with sword as well as by fist, blows and kicks. It was raised by the defence the 

neither name of victim nor names of alleged attackers, not even precise location were incident 

occurred was mentioned. It was held consistent testimony of all eye witnesses that accused 

persons were part of attack, and they played an active role and assaulting deceased and chasing 

him which eventually forced him to run into shock and collapse there. It was also held that 

absence of any overt injury on person of deceased did not in any manner diminish role played by 

accused persons. It was also held that eye witness testimonies which clearly implicated accused 

person in crime, established their participation, the depositions which showed that they played 

part in achieving common intention of carrying murderous assault on deceased confirmed the 

common intention. Hence the convictions were held proper. [Netaji Achyut Shinde (Patil) and 

Anr. v. State of Maharashtra, 2021 Cri.L.J.2306: AIR Online 2021 SC 162 (Supreme 

Court)]. 

 



Right of Victim to Appeal 

  

The Hon’ble High Court in the matter where an appeal was filed by the 

victim/complainant under section 372, proviso and section 377 CrPC, to enhance the punishment 

from life imprisonment to death penalty for the conviction under sections 302 & 364A IPC has 

made an important observation. 

A reading of the proviso makes it clear that so far as victim’s right of appeal is 

concerned, same is restricted to three eventualities – Namely,  (i) acquittal of the accused; (ii) 

conviction of the accused for lesser offence; or (iii) for imposing inadequate compensation. 

There is no provision for appeal by the victim for questioning the order of sentence as 

inadequate. No appeal, seeking enhancement of sentence at the instance of the victim, is 

maintainable. [Parvinder Kansal v. State of NCT of Delhi and another, 2021 (114) ACC 630 

(SC)]. 

 
Late FIR and Mitigating Plea 

 

Three important issues have been dealt by the Hon’ble Supreme Court in this case: 

1. Where robbery was committed around 11:30 pm and the FIR was lodged by the 
complainant in the next morning, the court observed that minor delay in lodging of 
the FIR is insignificant, for it was a late time occurrence and the victim could 
therefore not be expected to visit a police station in such terrorized mental state of 
mind.  

2. Plea of unsoundness of mind u/s 84 IPC or mitigating circumstances like juvenility of 
age, ordinarily ought to be raised during trial itself. Belated claims not only prevent 
proper production and appreciation of evidence, but they also undermine the 
genuineness of the defence’s case.  

3. Appellate Courts ought not to routinely re-appreciate the evidence in a criminal case. 
This is not only for reasons of procedure, expediency of finality ; but because the trial 
court is best place to holistically appreciate the demeanour of a witness and other 
evidence on record. Mohd. Anwar v. State (N.C.T. of Delhi), 2021 (114) ACC 251 
(SC).    

 

Faulty Investigation and Powers of Court 

 



Dwelling on the issue of faulty investigation, where, the investigation appears to be sham 

designed to conceal more than to investigate, the Hon’ble Supreme Court has observed that the 

Court cannot abdicate its duties on precocious plea batch investigation is the explosive 

prerogative of the police. The Court, setting aside the closure report in relation to non charge 

sheeted accused, directed further investigation through a team of competent investigating 

officers. The trial so far completed was also stayed. Amar Nath Chaubey v. Union of India 

and others, 2021 (114) ACC 913 (SC). 

 

 
Sections 437(3)(c) and 438(2)(iv) of the Criminal Procedure Code, 1973 
  

In this matter the appellants were public-spirited individuals, concerned about the adverse 
precedent set by the imposition of certain bail conditions in a case involving a sexual offence 
against a woman; they impugned a part of the judgment of the Madhya Pradesh High Court that 
imposed these bail conditions 

The brief facts of the case were that on 20.04.2020 at about 2.30 a.m., the accused-
applicant, a neighbour of the complainant, entered her house and caught hold of the 
complainant’s hand, and allegedly attempted to harass her sexually. Accordingly, Crime No. 
133/2020 was registered at Police Station, Bhatpachlana, District-Ujjain for the offences 
punishable undersections 452,354A3,323 and506 of the Indian Penal Code (IPC). The case was 
investigated and a charge sheet was filed. The accused filed an application underSection 438 of 
Code of Criminal Procedure, 1973 (hereafter “CrPC”) seeking pre-arrest bail. 

The High Court, by the impugned 2Crl. M.P No. 102226/2020 while granting bail to the 
applicant imposed the following condition which was under challenge in this petition. 

(i) “The applicant along with his wife shall visit the house of the complainant with Rakhi 
thread/ band on 3rd August, 2020 at 11:00 a.m. with a box of sweets and request the 
complainant -Sarda Bai to tie the Rakhi band to him with the promise to protect her to the 
best of his ability for all times to come. He shall also tender Rs. 11,000/- to the 
complainant as a customary ritual usually offered by the brothers to sisters on such 
occasion and shall also seek her blessings. The applicant shall also tender Rs. 5,000/- to 
the son of the complainant – Vishal for purchase of clothes and sweets. The applicant 
shall obtain photographs and receipts of payment made to the complainant and her son, 
and the same shall be filed through the counsel for placing the same on record of this case 
before this Registry. The aforesaid deposit of amount shall not influence the pending trial, 
but is only for enlargement of the applicant on bail.” 
The appellants submitted that the expressions “in the interest of justice”, “such other 

conditions court considers necessary” and “as it may think fit” as provided in the bare text of 
theSection 437(3)(c) as well asSection 438(2)(iv)  of the CrPC, give discretion to the Courts to 



impose such other conditions as may be required in the facts of a particular case, but those 
conditions have to be in consonance with the other conditions in the provisions, the purpose of 
granting bail and no other consideration 

The Hon’ble court observed that, Women often experience obstacles in gaining access to 
mechanisms of redress, including legal aid, counselling services and shelters. They are re-
victimized and exposed to further risk of violence through the denial of redress in the context of 
informal trials or negotiations between families and community leaders. The payment of 
financial compensation by the perpetrator or his family for acts of violence against women, in 
lieu of legal remedies, was a recurrent concern vis-à-vis the formal and informal justice systems. 
Violence against women in India is systematic and occurs in the public and private spheres. It is 
underpinned by the persistence of patriarchal social norms and inter- and intra-gender 
hierarchies. Women are discriminated against and subordinated not only on the basis of sex, but 
on other grounds too, such as caste, class, ability, sexual orientation, tradition and other realities. 

Gender violence is most often unseen and is shrouded in a culture of silence. The causes 
and factors of violence against women include entrenched unequal power equations between 
men and women that foster violence and its acceptability, aggravated by cultural and social 
norms, economic dependence, poverty and alcohol consumption, etc. In India, the culprits are 
often known to the woman; the social and economic "costs" of reporting such crimes are high. 
General economic dependence on family and fear of social ostracization act as significant 
disincentives for women to report any kind of sexual violence, abuse or abhorrent behaviour. 
Therefore, the actual incidence of violence against women in India is probably much higher than 
the data suggests, and women may continue to face hostility and have to remain in environments 
where they are subject to violence. This silence needs to be broken. In doing so, men, perhaps 
more than women have a duty and role to play in averting and combating violence against 
women. 

The Apex Court held that, “We would like to clearly state that in a case of rape or attempt 
of rape, the conception of compromise under no circumstances can really be thought of. These 
are crimes against the body of a woman which is her own temple. These are offences which 
suffocate the breath of life and sully the reputation. And reputation, needless to emphasise, is the 
richest jewel one can conceive of in life. No one would allow it to be extinguished. When a 
human frame is defiled, the “purest treasure”, is lost. Dignity of a woman is a part of her non- 
perishable and immortal self and no one should ever think of painting it in clay. There cannot be 
a compromise or settlement as it would be against her honour which matters the most. It is 
sacrosanct. Sometimes solace is given that the perpetrator of the crime has acceded to enter into 
wedlock with her which is nothing but putting pressure in an adroit manner; and we say with 
emphasis that the Courts are to remain absolutely away from this subterfuge to adopt a soft 
approach to the case, for any kind of liberal approach has to be put in the compartment of 
spectacular error. Or to put it differently, it would be in the realm of a sanctuary of error” 

It was also held that, the role of all courts is to make sure that the survivor can rely on 
their impartiality and neutrality, at every stage in a criminal proceeding, where she is the survivor 



and an aggrieved party. Even an indirect undermining of this responsibility cast upon the court, 
by permitting discursive formations on behalf of the accused, that seek to diminish his agency, or 
underplay his role as an active participant (or perpetrator) of the crime, could in many cases, 
shake the confidence of the rape survivor (or accuser of the crime) in the impartiality of the 
court. The current attitude regarding crimes against women typically is that “grave” offences like 
rape are not tolerable and offenders must be punished. This, however, only takes into 
consideration rape and other serious forms of gender-based physical violence. The challenges 
Indian women face are formidable: they include a misogynistic society with entrenched cultural 
values and beliefs, bias (often sub-conscious) about the stereotypical role of women, social and 
political structures that are heavily male- centric, most often legal enforcement structures that 
either cannot cope with, or are unwilling to take strict and timely measures. Therefore, 
reinforcement of this stereotype, in court utterances or orders, through considerations which are 
extraneous to the case, would impact fairness. 

The Hon’ble court held that, using rakhi tying as a condition for bail, transforms a 
molester into a brother, by a judicial mandate. This is wholly unacceptable, and has the effect of 
diluting and eroding the offence of sexual harassment. The act perpetrated on the survivor 
constitutes an offence in law, and is not a minor transgression that can be remedied by way of an 
apology, rendering community service, tying a rakhi or presenting a gift to the survivor, or even 
promising to marry her, as the case may be. The law criminalizes outraging the modesty of a 
woman. Granting bail, subject to such conditions, renders the court susceptible to the charge of 
re-negotiating and mediating justice between confronting parties in a criminal offence and 
perpetuating gender stereotypes. 

It was also observed, Further, courts should desist from expressing any stereotype 
opinion, in words spoken during proceedings, or in the course of a judicial order, to the effect 
that 
(i)  women are physically weak and need protection; 
(ii)  women are incapable of or cannot take decisions on their own; 
(iii)  men are the “head” of the household and should take all the decisions relating to family; 
(iv)  women should be submissive and obedient according to our culture; 
(v)  “good” women are sexually chaste; 
(vi)  motherhood is the duty and role of every woman, and assumptions to the effect that she 

wants to be a mother; 
(vii)  women should be the ones in charge of their children, their upbringing and care; 
(viii)  being alone at night or wearing certain clothes make women responsible for being 

attacked; 
(ix)  a woman consuming alcohol, smoking, etc. may justify unwelcome advances by men or 

“has asked for it”; 
(x)  women are emotional and often overreact or dramatize events, hence it is necessary to 

corroborate their testimony; 



(xi)  testimonial evidence provided by women who are sexually active may be suspected when 
assessing “consent” in sexual offence cases; and 

(xii)  lack of evidence of physical harm in sexual offence case leads to an inference of consent 
by the woman. 
The Hon’ble court emphasized on the training of all stake holders associated with the 

justice delivery system, the court observed that, As far as the training and sensitization of judges 
and lawyers, including public prosecutors goes, this court hereby mandates that a module on 
gender sensitization be included, as part of the foundational training of every judge. This module 
must aim at imparting techniques for judges to be more sensitive in hearing and deciding cases of 
sexual assault, and eliminating entrenched social bias, especially misogyny. The module should 
also emphasize the prominent role that judges are expected to play in society, as role models and 
thought leaders, in promoting equality and ensuring fairness, safety and security to all women 
who allege the perpetration of sexual offences against them. Equally, the use of language and 
appropriate words and phrases should be emphasized as part of this training. 

The court directed that, The National Judicial Academy is hereby requested to devise, 
speedily, the necessary inputs which have to be made part of the training of young judges, as 
well as form part of judges’ continuing education with respect to gender sensitization, with 
adequate awareness programs regarding stereotyping and unconscious biases that can creep into 
judicial reasoning. The syllabi and content of such courses shall be framed after necessary 
consultation with sociologists and teachers in psychology, gender studies or other relevant fields, 
preferably within three months. The course should emphasize upon the relevant factors to be 
considered, and importantly, what should be avoided during court hearings and never enter 
judicial reasoning. Public Prosecutors and Standing Counsel too should undergo mandatory 
training in this regard. The training program, its content and duration shall be developed by the 
National Judicial Academy, in consultation with State academies. The course should contain 
topics such as appropriate court-examination and conduct and what is to be avoided. 

Judges play – at all levels – a vital role as teachers and thought leaders. It is their role to 
be impartial in words and action, at all times. If they falter, especially in gender related crimes, 
they imperil fairness and inflict great cruelty in the casual blindness to the despair of the 
survivors. 
In the light of the above, the bail conditions in the impugned judgment, extracted above, were set 
aside, and expunged from the record by the Hon’ble court.  
 

Condition of Bail 

 

Having regard to the foregoing discussion, it is hereby directed that henceforth: 

(a)  Bail conditions should not mandate, require or permit contact between the accused and 

the victim. Such conditions should seek to protect the complainant from any further 

harassment by the accused; 



(b)  Where circumstances exist for the court to believe that there might be a potential threat of 

harassment of the victim, or upon apprehension expressed, after calling for reports from 

the police, the nature of protection shall be separately considered and appropriate order 

made, in addition to a direction to the accused not to make any contact with the victim; 

(c)  In all cases where bail is granted, the complainant should immediately be informed that 

the accused has been granted bail and copy of the bail order made over to him/her within 

two days; 

(d)  Bail conditions and orders should avoid reflecting stereotypical or patriarchal notions 

about women and their place in society, and must strictly be in accordance with the 

requirements of the Cr. PC. In other words, discussion about the dress, behavior, or past 

“conduct” or “morals” of the prosecutrix, should not enter the verdict granting bail; 

(e)  The courts while adjudicating cases involving gender related crimes, should not suggest 

or entertain any notions (or encourage any steps) towards compromises between the 

prosecutrix and the accused to get married, suggest or mandate mediation between the 

accused and the survivor, or any form of compromise as it is beyond their powers and 

jurisdiction; 

(f)  Sensitivity should be displayed at all times by judges, who should ensure that there is no 

traumatization of the prosecutrix, during the proceedings, or anything said during the 

arguments, and 

(g)  Judges especially should not use any words, spoken or written, that would undermine or 

shake the confidence of the survivor in the fairness or impartiality of the court. [Aparna 

Bhat vs. The State of Madhya Pradesh, AIR 2021 SC 1492): 2021 Cri.L.J.2281: AIR 

Online 2021 SC 147 (Supreme Court)] 

 

Inquiry before registration of FIR 

 

Whether an enquiry at pre-FIR stage would be legal and to what extent such an 

enquiry is permissible? 

However, whether in a case of a complaint against a public servant regarding 

accumulating the assets disproportionate to his known sources of income, which can be said to 

be an offence under Section 13(1)(e) of the Prevention of Corruption Act, 1988, an enquiry at 



pre-FIR stage is permissible or not and/or it is desirable or not, if any decision is required, the 

same is governed by the decision of this Court in the case of Lalita Kumari (supra). In paragraph 

120, this Court concluded and issued directions as under: 

“120. In view of the aforesaid discussion, we hold:  

120.1. The registration of FIR is mandatory under Section 154 of the Code, if the 

information discloses commission of a cognizable offence and no preliminary inquiry is 

permissible in such a situation. 120.2. If the information received does not disclose a 

cognizable offence but indicates the necessity for an inquiry, a preliminary inquiry may 

be conducted only to ascertain whether cognizable offence is disclosed or not. 

120.3. If the inquiry discloses the commission of a cognizable offence, the FIR must be 

registered. In cases where preliminary inquiry ends in closing the complaint, a copy of 

the entry of such closure must be supplied to the first informant forthwith and not later 

than one week. It must disclose reasons in brief for closing the complaint and not 

proceeding further. 120.4. The police officer cannot avoid his duty of registering offence 

if cognizable offence is disclosed. Action must be taken against erring officers who do 

not register the FIR if information received by him discloses a cognizable offence. 

120.5. The scope of preliminary inquiry is not to verify the veracity or otherwise of the 

information received but only to ascertain whether the information reveals any 

cognizable offence.  

120.6. As to what type and in which cases preliminary inquiry is to be conducted will 

depend on the facts and circumstances of each case. The category of cases in which 

preliminary inquiry may be made are as under: 

 

(a) Matrimonial disputes/family disputes 

(b) Commercial offences 

(c) Medical negligence cases 

(d) Corruption cases 

(e) Cases where there is abnormal delay/laches in initiating criminal prosecution, for 

example, over 3 months' delay in reporting the matter without satisfactorily explaining 

the reasons for delay. The aforesaid are only illustrations and not exhaustive of all 

conditions which may warrant preliminary inquiry. 



 

120.7. While ensuring and protecting the rights of the accused and the complainant, a 

preliminary inquiry should be made time-bound and in any case it should not exceed 7 

days. The fact of such delay and the causes of it must be reflected in the General Diary 

entry. 

120.8. Since the General Diary/Station Diary/Daily Diary is the record of all information 

received in a police station, we direct that all information relating to cognizable offences, 

whether resulting in registration of FIR or leading to an inquiry, must be mandatorily and 

meticulously reflected in the said diary and the decision to conduct a preliminary inquiry 

must also be reflected, as mentioned above.” 

Thus, an enquiry at pre-FIR stage is held to be permissible and not only permissible but 

desirable, more particularly in cases where the allegations are of misconduct of corrupt practice 

acquiring the assets/properties disproportionate to his known sources of income. After the 

enquiry/enquiry at pre-registration of FIR stage/preliminary enquiry, if, on the basis of the 

material collected during such enquiry, it is found that the complaint is vexatious and/or there is 

no substance at all in the complaint, the FIR shall not be lodged. However, if the material 

discloses prima facie a commission of the offence alleged, the FIR will be lodged and the 

criminal proceedings will be put in motion and the further investigation will be carried out in 

terms of the Code of Criminal Procedure. Therefore, such a preliminary enquiry would be 

permissible only to ascertain whether cognizable offence is disclosed or not and only thereafter 

FIR would be registered. Therefore, such a preliminary enquiry would be in the interest of the 

alleged accused also against whom the complaint is made. (Charansingh vs. The State of 

Maharashtra, AIR 2021 SC 1620) 

 

Interference in investigation 

 

In the case of Supdt. of Police, CBI v. Tapan Kumar Singh, (2003) 6 SCC 175 and in the 

case of State of U.P. v. Naresh, (2011) 4 SCC 324, it is observed and held by supreme Court that 

FIR is not an encyclopaedia, which must disclose all facts and details relating to the offence 

reported. 



In the case of Prakash P. Hinduja (supra), it is observed and held by this Court that the 

court would not interfere with the investigation or during the course of investigation which 

would mean from the time of lodging of the first information report till the submission of the 

report by the officer in charge of the police station in court under Section 173(2) Cr.P.C., this 

field being exclusively reserved for the investigating agency. (M/S Neeharika, Infrastructure 

vs. The State of Maharashtra, AIR 2021 SC 1918) 

 

Recording of Reasons in Bail Order 

 

It would be worthwhile to reproduce the principle which has been formulated in the two-

Judge Bench decision of this Court in Brij Nandan Jaiswal vs. Munna alias Munna Jaiswal 

(2009) 1 SCC 678 where the Court observed thus:  

“It is now a settled law that the complainant can always question the order 

granting bail if the said order is not validly passed. It is not as if once a bail is granted by 

any court, the only way is to get it cancelled on account of its misuse. The bail order can 

be tested on merit also. In our opinion, therefore, the complainant could question the 

merits of the order granting bail. 

An order without reasons is fundamentally contrary to the norms which guide the judicial 

process. The administration of criminal justice by the High Court cannot be reduced to a mantra 

containing a recitation of general observations. That there has been a judicious application of 

mind by the judge who is deciding an application under Section 439 of the CrPC must emerge 

from the quality of the reasoning which is embodied in the order granting bail. While the reasons 

may be brief, it is the quality of the reasons which matters the most. That is because the reasons 

in a judicial order unravel the thought process of a trained judicial mind. (Sonu vs. Sonu Yadav, 

AIR 2021 SC 1950) 

 

Reasoning for Rejection of Bail 

 

In the two-judge Bench decision of supreme Court in Ram Govind Upadhyay v. 

Sudharshan Singh (2002) 3 SCC 598 the nature of the crime was recorded as “one of the basic 

considerations” which has a bearing on the grant or denial of bail. The considerations which 



govern the grant of bail were elucidated in the judgment of this Court without attaching an 

exhaustive nature or character to them. This emerges from the following extract:  

“4. Apart from the above, certain other which may be attributed to be relevant 

considerations may also be noticed at this juncture, though however, the same are only 

illustrative and not exhaustive, neither there can be any. The considerations being:  

(a) While granting bail the court has to keep in mind not only the nature of the 

accusations, but the severity of the punishment, if the accusation entails a conviction and 

the nature of evidence in support of the accusations. 

(b) Reasonable apprehensions of the witnesses being tampered with or the apprehension 

of there being a threat for the complainant should also weigh with the court in the matter 

of grant of bail.  

(c) While it is not expected to have the entire evidence establishing the guilt of the 

accused beyond reasonable doubt but there ought always to be a prima facie satisfaction 

of the court in support of the charge.  

(d) Frivolity in prosecution should always be considered and it is only the element of 

genuineness that shall have to be considered in the matter of grant of bail, and in the 

event of there being some doubt as to the genuineness of the prosecution, in the normal 

course of events, the accused is entitled to an order of bail.” 

  This Court further laid down the standard for overturning an order granting bail in the 

following terms:  

“3. Grant of bail though being a discretionary order -- but, however, calls for exercise of 

such a discretion in a judicious manner and not as a matter of course. Order for bail bereft 

of any cogent reason cannot be sustained.”  

The principles governing the grant of bail were reiterated by a two judge Bench in 

Prasanta Kumar Sarkar v. Ashis Chatterjee (2010) 14 SCC 496 - 

“9. … It is trite that this Court does not, normally, interfere with an order passed by the 

High Court granting or rejecting bail to the accused. However, it is equally incumbent 

upon the High Court to exercise its discretion judiciously, cautiously and strictly in 

compliance with the basic principles laid down in a plethora of decisions of this Court on 

the point. It is well settled that, among other circumstances, the factors to be borne in 

mind while considering an application for bail are:  



(i) whether there is any prima facie or reasonable ground to believe that the accused had 

committed the offence;  

(ii) nature and gravity of the accusation;  

(iii) severity of the punishment in the event of conviction;  

(iv) danger of the accused absconding or fleeing, if released on bail;  

(v) character, behaviour, means, position and standing of the accused;  

(vi) likelihood of the offence being repeated; 

(vii) reasonable apprehension of the witnesses being influenced; and  

(viii) danger, of course, of justice being thwarted by grant of bail. 

Explicating the power of this Court to set aside an order granting bail, this Court held:  

“10. It is manifest that if the High Court does not advert to these relevant 

considerations and mechanically grants bail, the said order would suffer from the vice of 

non- application of mind, rendering it to be illegal...” 22 We are constrained to observe 

that the orders passed by the High Court granting bail fail to pass muster under the law. 

They are oblivious to, and innocent of, the nature and gravity of the alleged offences and 

to the severity of the punishment in the event of conviction. (Ramesh Bhavan Rathod 

vs. Vishanbhai Hirabhai Makwana, AIR 2021 SC 2011) 

 

Cancelation of Bail 

 

Even third party can move application for cancelation of bail. (Naveen Singh vs. The 

State of Uttar Pradesh, AIR 2021 SC 1428) 

 

Section 311- Relevant Consideration 

 

The object underlying Section 311 CrPC is that there may not be failure of justice on 

account of mistake of either party in bringing the valuable evidence on record or leaving 

ambiguity in the statements of the witnesses examined from either side. The determinative factor 

is whether it is essential to the just decision of the case. The significant expression that occurs is 

“at any stage of any inquiry or trial or other proceeding under this Code”. It is, however, to be 

borne in mind that the discretionary power conferred under Section 311 CrPC has to be exercised 



judiciously, as it is always said “wider the power, greater is the necessity of caution while 

exercise of judicious discretion.”  

16. The principles related to the exercise of the power under Section 311 CrPC have been well 

settled by this Court in Vijay Kumar Vs. State of Uttar Pradesh and Another 2011(8) SCC 136. 

“17. Though Section 311 confers vast discretion upon the court and is 

expressed in the widest possible terms, the discretionary power under the said 

section can be invoked only for the ends of justice. Discretionary power should be 

exercised consistently with the provisions of the Code and the principles of 

criminal law. The discretionary power conferred under Section 311 has to be 

exercised judicially for reasons stated by the court and not arbitrarily or 

capriciously. Before directing the learned Special Judge to examine Smt Ruchi 

Saxena as a court witness, the High Court did not examine the reasons assigned by 

the learned Special Judge as to why it was not necessary to examine her as a court 

witness and has given the impugned direction without assigning any reason.”  

This principle has been further reiterated in Mannan Shaikh and Others Vs. State of West 

Bengal and Another 2014(13) SCC 59 and thereafter in Ratanlal Vs. Prahlad Jat and Others 

2017(9) SCC 340 and Swapan Kumar Chatterjee Vs. Central Bureau of Investigation 2019(14) 

SCC 328. 

The aim of every Court is to discover the truth. Section 311 CrPC is one of many such provisions 

which strengthen the arms of a court in its effort to unearth the truth by procedure sanctioned by 

law. At the same time, the discretionary power vested under Section 311 CrPC has to be 

exercised judiciously for strong and valid reasons and with caution and circumspection to meet 

the ends of justice. (V. N. Patil vs. K. Niranjan Kumar, AIR 2021 SC 1276) 

 

Secs. 195(1)(b)(i), (ii), 340—Prevention of Corruption Act, Secs. 13(2), 13(1)(d)—Penal 

Code, Secs. 120-B, 420, 467, 468, 471, 191, 192, 193, Expln. 2—Giving false evidence—At 

stage of investigation and prior to commencement of trial—Bar against taking of 

cognizance under Section 195(1)(b)(i)—Applicability—Accused persons allegedly by 

colluding with main accused 

 



Defence of framing of charge without conducting inquiry and making written complaint, 

investigating agency has separate right to proceed against accused for attempting to obstruct fair 

and transparent probe into criminal offence. Bar would not be applicable. [Bhima Razu Prasad 

vs. State, Rep. by Deputy Superintendent of Police, CBI/SPE/ ACU-II] 

 

 

 

 

Sections 239, 97(2) - Discharge 

 

Orders framing charges or refusing discharge are neither interlocutory nor final in nature, 

therefore not affected by bar of S. 397(2) of Cr.P.C. [Sanjay Kumar Rai vs. State of U.P., AIR 

2021 SC 2351] 

 

Section 406 of the Criminal Procedure Code, 1973  

 

 The matter was related to the maintainability of petition regarding the transfer of criminal 

proceedings and transfer of prisoners under Transfer of Prisoners Act. The brief facts were as 

such the accused was involved in various heinous crimes apart from the offence under the 

Gangster Act. The said cases were at various stages of trial. In some of them warrants were 

issued by the courts, and when the police went to seek custody, jail authorities refused to hand 

over the custody on medical grounds. The custody were denied the police of Uttar Pradesh on 26 

occasions on trivial grounds. The accused did not applied for grant of default bail, for not filling 

police report by the police within the statutory period. 

 It was held that the transfer of criminal proceedings u/s 406 Cr.P.C. in an offences 

punishable under section 386 and 506 of IPC, when final report/charge sheet it yet to be filed by 

the police as the case is under investigation, no case for seeking transfer is made out, hence, the 

relief was not granted. 

 It was also held that when custody of accused is denied to police of Uttar Pradesh on 

trivial grounds on 26 occasions and even the accused did not applied for default bail within 

statutory period, this act was suspicious. It was held that all cases of accused for serious offences 



were transferred to special court constituted for trial of cased M.Ps./M.L.As. as by state of U.P., 

the Court held that the under trial prisoners who disobeys law of land cannot oppose his transfer. 

 It was held that Supreme Court is empowered under Article 142 to order such transfer. 

Directions were issued to Jail authority to handover custody of accused to State of U.P. [State of 

Uttar Pradesh v. Jail Superintendent (Ropar) and others, 2021 Cri.L.J. 2363: AIR Online 

2021 SC 175(Supreme Court)] 

 

Default Bail u/s 167 CrPC 

 

Dealing with the question of indefeasible right of default bail u/s 167 (2)(a) CrPC, where 

the investigation is not completed within the time limit of 60 or 90 days as the case may be, the 

Hon’ble Supreme Court has observed in furtherance of the settled law that the accused has a 

right to be released on bail. Such time period may be extended upto to the maximum limit 

provided under special Acts like the UAPA or NIA Act. But such extension, which under these 

Acts is up to 180 days can be made only by the special courts set up under the respective Acts. 

Going further, the right to default bail, has been declared to be not merely a statutory right, but 

has been declared to be part of the procedure established by law under Article 21 of the 

Constitution of India, which is, therefore, a fundamental right granted to an accused person to be 

released on bail once the conditions of the first proviso to Section 167 (2) CrPC are fulfilled. 

Bikramjit Singh v. State of Punjab, 2021 (114) ACC 939 (SC) (3 Judges Bench). 

 

Maintenance u/s 125 CrPC 

 

 The Hon’ble Supreme Court in the context of maintenance provision under section 125 

CrPC has laid down the following propositions of law:- 

1. Where successive claims for maintenance are made by a party under different statutes, 
the Court would consider an adjustment or set off- of the amount awarded in the previous 
proceeding(s), while determining whether any further amount is to be awarded in the 
subsequent proceeding. It shall be mandatory for the applicant to disclose the previous 
proceeding and the orders passed therein, in the subsequent proceeding. 

2. If the order passed in the previous proceeding(s) requires any modification or variation, it 
would be required to be done in the same proceeding.  



3. When an application for interim maintenance is submitted before the Court, the parties 
shall disclose their respective assets and liabilities before the court concerned.  

4. On the question of the date from which maintenance is to be awarded, it has been laid 
down that in all cases, it shall be awarded from the date of filing of the application for 
maintenance.  

5. With respect to enforcement/execution of orders of the maintenance, it has been directed 
that an order or decree of maintenance may be enforced under section 28-A of the Hindu 
Marriage Act, 1956; Section 20 (6) of the D.V. Act and Section 128 CrPC as may be 
applicable. The order of maintenance may be enforced as a money decree of a civil court 
as per provisions of the CPC, more particularly Sections 51, 55, 58, 60 read with Order 
XXI. Rajnesh v. Neha and another, 2021 (114) ACC 645 (SC). 

 

ENVIRONMENT LAW 

 

Environment Law - General Principles of Environmental Law - Polluter Pays Principle 

and Remedial/ Compensatory/ Punitive Measures 

 

Any construction made on forest land or its utilisation for "non-forest purposes" which is 

violative of Forest (Conservation) Act, 1980 is illegal and liable to be demolished.  

For ensuring environmental protection the Courts and tribunals must be able to grant 

meaningful legal remedies in order to resolve disputes and enforce environmental laws. Legal 

remedies are actions, such as fines, jail time, and injunctions, that courts and tribunals are 

empowered to order. For environmental laws to have their desired effect and for there to be 

adequate incentives for compliance with environmental laws, remedies must both redress past 

environmental harm and deter future harm. 

Constitution of India - Arts. 21, 47, 48-A and 51-A(g) — It is mandatory for State to 

anticipate, prevent and attack causes of environmental degradation 

Development vis-à-vis Ecology: National, Urban and Rural Development - 

Development Projects Prerequisites for/ Environmental clearance/viability - Illegal construction 

of hotel-cum restaurant in bus-stand complex on land reserved for forest - No valid approval 

from authorities concerned for diversion of forest land or for construction of hotel or commercial 

structure - Hence, directions issued for demolition of structure and restoration of the land 

National Green Tribunal Act, 2010- Ss. 14 and 2(1) (m) - Jurisdiction of Green 

Tribunal and exercise of power under S. 14  



In a constitutional framework which is intended to create, foster and protect a democracy 

committed to liberal values, the rule of law provides the cornerstone. The rule of law is to be 

distinguished from rule by the law. The former comprehends the setting up of a legal regime 

with clearly defined rules and principles of even application; a regime of law which maintains 

the fundamental postulates of liberty, equality and due process. The rule of law postulates a law 

which is answerable to constitutional norms. The law in that sense is accountable as much as it is 

capable of exacting compliance. Rule by the law on the other hand can mean rule by a despotic 

law. It is to maintain the just quality of the law and its observance of reason that rule of law 

precepts in constitutional democracies rest on constitutional foundations. 

A rule of law framework encompasses rules of law but it does much more than that. It 

embodies matters of substance and process. It dwells on the institutions which provide the arc of 

governance. By focusing on the structural norms which guide institutional decision making, rule 

of law frameworks recognize the vital role played by institutions and the serious consequences of 

leaving undefined the norms and processes by which they are constituted, composed and 

governed. A modern rule of law framework is hence comprehensive in its sweep and ambit. It 

recognized that liberty and equality are the focal point of a just system of governance and 

without which human dignity can be subverted by administrative discretion and absolute power. 

Rule of law then dwells beyond a compendium which sanctifies rules of law. Its elements 

comprise of substantive principles, processual guarantees and institutional safeguards that are 

designed to ensure responsive, accountable and sensitive governance. 

The environmental rule of law, at a certain level, is a facet of the concept of the rule of 

law. But it includes specific features that are unique to environmental governance, features 

which are sui generis. The environmental rule of law seeks to create essential tools - conceptual, 

procedural and institutional to bring structure to the discourse on environmental protection. It 

does so to enhance our understanding of environmental challenges - of how they have been 

shaped by humanity's interface with nature in the past, how they continue to be affected by its 

engagement with nature in the present and the prospects for the future. if we were not to radically 

alter the course of destruction which humanity's actions have charted. The environmental rule of 

law seeks to facilitate a multi disciplinary analysis of the nature and consequences of carbon 

footprints and in doing so it brings a shared understanding between science, regulatory decisions 

and policy perspectives in the field of environmental protection. It recognized that the "law" 



element in the environmental rule of law does not make the concept peculiarly the preserve of 

lawyers and Judges. On the contrary, it seeks to draw within the fold all stakeholders in 

formulating strategies to deal with current challenges posed by environmental degradation, 

climate change and the destruction of habitats. The environmental rule of law seeks a unified 

understanding of these concepts. 

There are significant linkages between concepts such as sustainable development; the 

polluter pays principle and the trust doctrine. The universe of nature is indivisible and integrated. 

The state of the environment in one part of the earth affects and is fundamentally affected by 

what occurs in another part. Every element of the environment shares a symbiotic relationship 

with the others. It is this inseparable bond and connect which the environmental rule of law seeks 

to explore and understand in order to find solutions to the pressing problems which threaten the 

existence of humanity.  

The environmental rule of law is founded on the need to understand the consequences of 

our actions going beyond local, State and national boundaries. The rise in the oceans threatens 

not just maritime communities. The rise in temperatures, dilution of glaciers and growing 

desertification has consequences which go beyond the communities and creatures whose habitats 

are threatened. They affect the future survival of the entire eco-system. The environmental rule 

of law attempts to weave an understanding of the connections in the natural environment which 

make the issue of survival a unified challenge which confronts human societies everywhere. It 

seeks to build on experiential learnings of the past to formulate principles which must become 

the building pillars of environmental regulation in the present and future. 

The environmental rule of law recognizes the overlap between and seeks to amalgamate 

scientific learning, legal principle and policy intervention. Significantly, it brings attention to the 

rules, processes and norms followed by institutions which provide regulatory governance on the 

environment. In doing so, it fosters a regime of open, accountable and transparent decision 

making on concerns of the environment. It fosters the importance of participatory governance - 

of the value in giving a voice to those who are most affected by environmental policies and 

public projects. The structural design of the environmental rule of law composes of substantive, 

procedural and institutional elements. The tools of analysis go beyond legal concepts. The result 

of a framework is more than just the sum total of its parts. Together, the elements which it 

embodies aspire to safeguard the bounties of nature against existential threats. For it is founded 



on the universal recognition that the future of human existence depends on how we conserve, 

protect and regenerate the environment today. 

The rule of law requires a regime which has effective, accountable and transparent 

institutions. Responsive, inclusive, participatory and representative decision making are key 

ingredients to the rule of law. Public access to information is, in similar terms, fundamental to 

the preservation of the rule of law. In a domestic context, environmental governance that is 

founded on the rule of law emerges from the values of our Constitution. The health of the 

environment is key to preserving the right to life as a constitutionally recognized value under 

Article 21 of the Constitution. The proper structures for environmental decision making find 

expression in the guarantee against arbitrary action and the affirmative duty of fair treatment 

under Article 14 of the Constitution. 

Hanuman Laxman Aroskar v. Union of India, (2019) 15 SCC 401, affirmed 

Even while using the framework of an environmental rule of law, the difficulty that is 

faced by the Court is this when adjudicating bodies are called on to adjudicate on environmental 

infractions; the precise harm that has taken place is often not susceptible to concrete 

quantification. While the framework provides valuable guidance in relation to the principles to 

be kept in mind while adjudicating upon environmental disputes, it does not provide clear 

pathways to determine the harm caused in multifarious factual situations that fall for judicial 

consideration. The determination of such harm requires access to scientific data which is often 

difficult to come by in individual situations. 

The point, therefore, is simply that the environmental rule of law calls on the Court to 

marshal the knowledge emerging from the record, limited though it may sometimes be, to 

respond in a stern and decisive fashion to violations of environmental law. The Court cannot be 

stupefied into inaction by not having access to complete details about the manner in which an 

environmental law violation has occurred or its full implications. Instead, the framework, 

acknowledging the imperfect world that we inhabit, provides a roadmap to deal with 

environmental law violations, an absence of clear evidence of consequences notwithstanding. 

[Himachal Pradesh Bus-Stand Management and Development Authority (H.P. BSM & DA) 

v. Central Empowered Committee and others, (2021) 4 SCC 309] 

 

 



FAMILY LAW 

 

Divorce on Ground of Cruelty- Hindu Marriage Act 

 

For considering dissolution of marriage at the instance of a spouse who alleged mental 

cruelty, the result of such mental cruelty must be such that it is not possible to continue with the 

matrimonial relationship. In other words, the wronged party cannot be expected to condone such 

conduct and continue to live with his/her spouse. The degree of tolerance will vary from one 

couple to another and the Court will have to bear in mind the background, the level of education 

and also the status of the parties, in order to determine whether the cruelty alleged is sufficient to 

justify dissolution of marriage, at the instance of the wronged party. In Samar Ghosh vs. Jaya 

Ghosh, (2007) 4 SCC 511 , this Court gave illustrative cases where inference of mental cruelty 

could be drawn even while emphasizing that no uniform standard can be laid down and each case 

will have to be decided on its own facts. (Joydeep Majumdar vs. Bharti Jaiswal Majumdar, 

AIR 2021 SC 1165) 

 

Section 13(1) (i-a) of the Hindu Marriage Act, 1955 

 

It has been held that for considering dissolution of marriage at the instance of a spouse 

who alleges mental cruelty, it is to be seen that the result of such mental cruelty must be such 

that it is not possible to continue with matrimonial relationship - In other words, wronged party 

cannot be expected to condone such conduct and continue to live with his/her spouse-Degree of 

tolerance will vary from one couple to another and court will have to bear in mind background, 

level of education and also status of parties in order to determine whether cruelty alleged is 

sufficient to justify dissolution of marriage, at instance of wronged party. 

In present case, wife making a series of complaints against appellant husband before 

superior officers in Army up to level of Chief of Army Staff and to other authorities. These 

complaints irreparably damaged reputation and mental peace of appellant. It was held that it is a 

definite case of mental cruelty warranting grant of divorce. (Joydeep Majumdar v. Bharti 

Jaiswal Majumdar, (2021) 3 SCC 742) 

 



The Hon’ble Court held that the High Court committed a basic error of law and the fact 
that the payment of rent or the Ration Card proves that the tenant was carrying business as a 
Joint Hindu Family Business. There can be presumption of Hindu joint family property if the 
property has been acquired by the male member or if the same has been treated as joint Hindu 
family. But no such presumption is attached to a business activity carried out by an individual in 
a tenanted premise.  

A perusal of the facts on record would show that it was a contract of tenancy entered 

upon by great grandfather of the plaintiff. Even if the great grandfather was maintaining the 

family out of the income generated from the hotel business, that itself would not make the other 

family members as coparceners in the hotel business. It was the contract of tenancy which was 

inherited by the grandfather of the plaintiff who later surrendered it in favour of the Wakf Board. 

The tenancy was an individual right vested with the grandfather of the plaintiff who was 

competent to surrender it to the landlord. The High Court has clearly erred in law by holding that 

since the grandfather was a tenant, the tenancy is a joint family asset. The contract of tenancy is 

an independent contract than the joint Hindu family business. [Kiran Devi v. The Bihar State 

Sunni Wakf Board and others, 2021 (1) ARC 657] 

 

GUARDIANS AND WARDS ACT, 1890 

 

Sec. 12, 7, 10, 25—Hindu Minority and Guardianship Act, Secs. 6(a), 13—Interim 

custody of child—Claim by mother—Rejection of— 

Mother of children, well educated and qualified lady, also she worked as Teacher for 10 

years showing that she possesses means to maintain her children. She is living with her parents 

who have their own house. One of the child aged 4 years, so her best interests would be served in 

custody of mother. Other child aged about 11 and half years, cannot be separated from his sister 

as same would traumatize both of them, order rejecting interim custody of children to mother, 

erroneous. Directions issued to handover custody of children to their mother. [Megha Sood v. 

Amit Sood, AIR 2021 P & H 93] 

 

INDIAN EVIDENCE ACT, 1872 

 



Section 118 of the Evidence Act, 1872 : Child witness, Evidentiary value, effect of 

discrepancies and the duty of court.  

 

Section 396 of the Penal Code, 1860 : Reliability of Child Witness, Corroboration to 

some extent, but discrepancies on material aspects. Considering this infirmity, evidence of child 

witness was held not believable. In the absence of any other reliable incriminatory materials, 

held, such evidence of child witness could not be made the basis to convict appellant 

Evidence Act, 1872 Ss. 8 and 27 - Recovery of weapon upon being pointed out by 

accused, in absence of memorandum of recovery - Admissibility and evidentiary value - In 

absence of any memorandum, such recovery, held, admissible under S. 8 and not under S. 27 of 

the Evidence Act - However, in absence of any other incriminatory material said material, by 

itself may not be enough to sustain the finding of guilt, but it will be one of the factors to be 

taken into account in the ultimate analysis - Penal Code, 1860, S. 396 

Evidence Act, 1872-Ss. 134 and 3- Presence of appellant near spot concerned 

Withholding of two out of three witnesses who had allegedly seen appellant near spot concerned 

- Same taken as factor for doubting version given by the remaining witness (PW 2) who had 

attested to presence of appellant near spot concerned 

Section 45 of Evidence Act, 1872 - Fingerprint expert – The Evidentiary value of his 

opinion reiterated as opinion of fingerprint expert is not substantive evidence and such opinion 

can only be used to corroborate some items of substantive evidence which are otherwise on 

record 

Section 45 of the Evidence Act, 1872 : Presence of fingerprints at scene of crime was 

held not material, when there was no clarity in the process adopted by the investigating 

machinery for lifting fingerprints from scene of crime and further analysis made thereafter. 

The evidence of the child witness cannot be rejected per se, but the court, as a rule of 

prudence, is required to consider such evidence with close scrutiny and only on being convinced 

about the quality of the statements and its reliability, base conviction by accepting the statement 

of the child witness. If the child witness is shown to have stood the test of cross-examination and 

there is no infirmity in her evidence, the prosecution can rightly claim a conviction based upon 

her testimony alone. Corroboration of the testimony of a child witness is not a rule but a measure 

of caution and prudence. 



 Some discrepancies in the statement of a child witness cannot be made the basis for 

discarding the testimony. Discrepancies in the deposition, if not in material particulars, would 

lend credence to the testimony of a child witness who, under the normal circumstances, would 

like to mix up what the witness saw with what he or she is likely to imagine to have seen.  

While appreciating the evidence of the child witness, the courts are required to rule out 

the possibility of the child being tutored. In the absence of any allegation regarding tutoring or 

using the child witness for ulterior purposes of the prosecution, the courts have no option but to 

rely upon the confidence inspiring testimony of such witness for the purposes of holding the 

accused guilty or not. The evidence of the child witness must be evaluated more carefully and 

with greater circumspection because a child is susceptible to be swayed by what others tell him 

and thus an easy prey to tutoring. The evidence of the child witness must find adequate 

corroboration before it is relied upon, as the rule of corroboration is of practical wisdom than of 

law.(Hari Om alias Hero v. State of Uttar Pradesh, (2021) 4 SCC 345) 

 

Sections 103 and 106 of the Indian evidence Act, 1872 and the Burden of Proof  

 

Supreme Court has explained the principle in Sawal Das v. State of Bihar, (1974) 4 SCC 

193 in the following: (SCC p. 197, para 10)  

“10. Neither an application of Section 103 nor of 106 of the Evidence Act could, 

however, absolve the prosecution from the duty of discharging its general or primary burden of 

proving the prosecution case beyond reasonable doubt. It is only when the prosecution has led 

evidence which, if believed, will sustain a conviction, or which makes out a prima facie case, 

that the question arises of considering facts of which the burden of proof may lie upon the 

accused.”  

It could thus be seen, that it is well-settled that Section 106 of the Evidence Act does not 

directly operate against either a husband or wife staying under the same roof and being the last 

person seen with the deceased. Section 106 of the Evidence Act does not absolve the prosecution 

of discharging its primary burden of proving the prosecution case beyond reasonable doubt. It is 

only when the prosecution has led evidence which, if believed, will sustain a conviction, or 

which makes out a prima facie case, that the question arises of considering facts of which the 



burden of proof would lie upon the accused. (Shivaji Chintappa Patil vs. State of 

Maharashtra, AIR 2021 SC 1249) 

 

Multiple Dying Declaration 

 

Supreme Court in the cases of Nallam Veera Stayanandam v. Public Prosecutor (2004) 10 

SCC 769; Kashmira Devi v. State of Uttarakhand (2020) 11 SCC 343; and Ashabai v. State of 

Maharashtra (2013) 2 SCC 224 held that each dying declaration has to be considered 

independently on its own merit as to its evidentiary value and one cannot be rejected because of 

the contents of the other. It is also held that the Court has to consider each of them in its correct 

perspective and satisfy itself which one of them reflects the true state of affairs. When there are 

multiple dying declarations, each dying declaration has to be separately assessed and evaluated 

on its own merits. (Nagabhushan v. The State of Karnataka, AIR 2021 SC 1290) 

 

Second Complainant on same fact 

 

In Upkar Singh v. Ved Prakash & ors., (2004) 13 SCC 292, which clarified the import of 

its previous holding in T.T. Antony v. State of Kerala, (2001) 6 SCC 181:  

“23. Be that as it may, if the law laid down by this Court in T.T. Antony case 

[(2001) 6 SCC 181: 2001 SCC (Cri) 1048] is to be accepted as holding that a second 

complaint in regard to the same incident filed as a counter complaint is prohibited 

under the Code then, in our opinion, such conclusion would lead to serious 

consequences. This will be clear from the hypothetical example given hereinbelow 

i.e. if in regard to a crime committed by the real accused he takes the first opportunity 

to lodge a false complaint and the same is registered by the jurisdictional police then 

the aggrieved victim of such crime will be precluded from lodging a complaint giving 

his version of the incident in question, consequently he will be deprived of his 

legitimated right to bring the real accused to book. This cannot be the purport of the 

Code.”  



Therefore, Upkar Singh clarified that this Court’s previous decision in T.T. Anthony will 

not bar the filing of a second complaint with respect to the same incident, if such second 

complaint is filed as a counter complaint by the other party. 

In regard to the question of material improvements made in a subsequent private 

complaint by the same complainant against the same accused with regard to the same incident, it 

may be useful to refer to the following excerpt from Upkar Singh, which further clarifies the 

holding in T.T. Antony:  

“17…In our opinion, this Court in that case only held that any further 

complaint by the same complainant or others against the same accused, subsequent to 

the registration of a case, is prohibited under the Code because an investigation in 

this regard would have already started and further complaint against the same 

accused will amount to an improvement on the facts mentioned in the original 

complaint, hence will be prohibited under Section 162 of the Code.” (emphasis 

supplied) It is the aforementioned part of the holding in Upkar Singh that bears 

directly and strongly upon the present case. This Court in Upkar Singh has clearly 

stated that any further complaint by the same complainant against the same accused, 

after the case has already been registered, will be deemed to be an improvement from 

the original complaint. Though Upkar Singh was rendered in the context of a case 

involving cognizable offences, the same principle would also apply where a person 

gives information of a noncognizable offence and subsequently lodges a private 

complaint with respect to the same offence against the same accused person. Even in 

a noncognizable case, the police officer after the order of the Magistrate, is 

empowered to investigate the offence in the same manner as a cognizable case, 

except the power to arrest without a warrant. Therefore, the complainant cannot 

subject the accused to a double whammy of investigation by the police and inquiry 

before the Magistrate. 

The sweeping power of investigation does not warrant subjecting a citizen each time to 

fresh investigation by the police in respect of the same incident, giving rise to one or more 

cognizable offences, consequent upon filing of successive FIRs whether before or after filing the 

final report under Section 173(2) CrPC…” (emphasis supplied) Thus, it is incumbent upon this 

Court to preserve this delicate balance between the power to investigate offences under the 



CrPC, and the fundamental right of the individual to be free from frivolous and repetitive 

criminal prosecutions forced upon him by the might of the State. If the Respondent No. 2 was 

aggrieved by lack of speedy investigation in the earlier case filed by him, the appropriate remedy 

would have been to apply to the Magistrate under Section 155(2), CrPC for directions to the 

police in this regard. Filing a private complaint without any prelude, after a gap of six years from 

the date of giving information to the police, smacks of mala fide on the part of Respondent No. 

2. suppression of material facts before a court amounts to abuse of the process of the court, and 

shall be dealt with a heavy hand (Ram Dhan v. State of Uttar Pradesh & Anr., (2012) 5 SCC 536; 

K.D. Sharma v. Steel Authority of India Ltd., (2008) 12 SCC 481).  

Immediately after the criminal justice system is set in motion, its course is almost entirely 

dependent on the judicial application of mind by the Magistrate. When a police complaint is filed 

on the commission of a cognizable offence under Section 154 CrPC, the Magistrate decides if the 

charge against the accused person is made out before the trial begins. Separate procedure is 

prescribed if the complaint under Section 200 CrPC is filed. The aforesaid provisions make it 

abundantly clear that the Magistrate carries the stream of criminal proceeding forward after it is 

set in motion by the informant/complainant. Consequently, and automatically, the Magistrate 

also carries the responsibility for ensuring this stream does not carry forward in cases where it 

should not.  

The aforesaid powers bestowed on the Magistrate have grave repercussions on individual 

citizens’ life and liberty. Thus, these powers also confer great responsibility on the shoulders of 

the Magistrate – and must be exercised with great caution, and after suitable judicial application 

of mind.  

Similarly, the power conferred on the Magistrate under Section 202, CrPC to postpone 

the issue of process pursuant to a private complaint also provides an important avenue for 

filtering out of frivolous complaints that must be fully exercised. A four Judge Bench of this 

Court has eloquently expounded on this in Chandra Deo Singh v. Prokash Chandra Bose & Anr., 

AIR 1963 SC 1430:  

“7. …No doubt, one of the objects behind the provisions of Section 202 CrPC is to enable the 

Magistrate to scrutinize carefully the allegations made in the complaint with a view to prevent a 

person named therein as accused from being called upon to face an obviously frivolous 

complaint. But there is also another object behind this provision and it is to find out what 



material there is to support the allegations made in the complaint. It is the bounden duty of the 

Magistrate while making an enquiry to elicit all facts not merely with a view to protect the 

interests of an absent accused person, but also with a view to bring to book a person or persons 

against whom grave allegations are made. Whether the complaint is frivolous or not has, at that 

stage, necessarily to be determined on the basis of the material placed before him by the 

complainant...” (emphasis supplied) Thus, it is clear that, on receipt of a private complaint, the 

Magistrate must first, scrutinize it to examine if the allegations made in the private complaint, 

inter alia, smack of an instance of frivolous litigation; and second, examine and elicit the 

material that supports the case of the complainant. (Krishna Lal Chawla v. State of U.P., AIR 

2021 SC 1381) 

 

 

Interested Witnesses 

 

It is fairly well settled proposition that even the evidence of interested person can also be 

considered provided such evidence is corroborated by other evidence on record.  

"24.In Hari Obula Reddy v. State of A.P. (1981) 3 SCC 675 a threeJudge Bench has 

opined that it cannot be laid down as "an invariable rule that interested evidence can never form 

the basis of conviction unless corroborated to a material extent in material particulars by 

independent evidence. All that is necessary is that the evidence of the interested witnesses should 

be subjected to careful scrutiny and accepted with caution. If on such scrutiny, the interested 

testimony is found to be intrinsically reliable or inherently probable, it may, by itself, be 

sufficient, in the circumstances of the particular case, to base a conviction thereon." (Rahul v. 

State of Haryana, AIR 2021 SC 1730) 

 

Testimony of Interested Witness and its Admissibility 

 

 With respect to the admissibility of the evidence/testimony of related/interested witness, 

the law on this aspect has been reiterated that - 

It is settled law that the testimony of a related or an interested witness can be taken into 

consideration, with the additional burden on the Court in such cases to carefully scrutinize such 



evidence. Mere submission, that the testimonies of the witnesses in the case should be 

disregarded because they were related, without bringing to the attention of the Court any reason 

to disbelieve the same, cannot be countenanced. Reading the fact that the appellant was the main 

accused who caused injuries to the complainant as well as to the deceased, along with the fact 

that the allegations against the appellant were in line with the charge sheet, the injury and the 

post mortem report, coupled with the fact that the appellant also had sustained injuries, the 

Hon’ble Court modified the conviction and sentence. Ilandgovan v. State of Tamil Nadu, 2021 

(114) ACC 633 (SC). 

 

INDIAN PENAL CODE, 1860 

 

Section 302 of Indian Penal Code, Arms Act and Section 27 of Evidence Act, 1872 

 

It was held by Hon’ble Apex Court while discussing the appreciation of evidence in a 

murder case. The accused allegedly killed deceased by using fire arm. In evidence the presence 

of informant injured, eye witness at the time of incident was established and proved. The injury 

of informant due to fire arm was also proof by medical evidence the prosecution witnesses, eye-

witnesses confirmed the presence of accused at spot of incident. It was held that minor 

contradiction in testimony of eye-witnesses regarding role attributed to accused due to recording 

of deposition after lapse of 15 years is not fatal.  

In this matter the accused absconded after the incident for approximately 15 years and 

surrendered after conviction of another accused. Defence raised an argument that the weapon 

was not seized, the court held that merely the weapon was seized it cannot be ground acquit 

accused when his presence with active participation and using firearm by him has been 

established and proved. Accused were liable to be convicted. [Dhirendra Singh alias Pappu v. 

State of Jharkhand, 2021 Cri.L.J. 1655: AIR Online 2021 SC 90 (Supreme Court)] 

 

Indian Penal Code, 1860-S. 300 Fourthly, Thirdly and Exception 4 - Action of accused of 

having pushed down deceased and thereafter standing on his abdomen and pushing down 

with crushing action was an act so imminently dangerous as to attract S. 300 Fourthly or 

was the intention with which it was caused and nature of the injury such as to bring the 



case within S. 300 Thirdly ? Fact that deceased was not immediately hospitalised but 24 hrs 

later - Sudden quarrel and absence of premeditation - S. 300 Exception whether attracted ? 

 

It was held that S. 300 Thirdly not attracted as the nature of injuries and actions of 

accused were not such as to lead to an inference that accused had the intention to cause death or 

such bodily injury to the deceased which was sufficient in the ordinary course of nature to cause 

the death of the deceased. S. 300 Fourthly was held not attracted as actions of accused of 

standing up on abdomen of deceased and pressing down hard were not the immediate cause of 

death, as deceased was admitted to hospital 24 hours after the incident, thereafter he died within 

three days due to septicaemia. Considering absence of premeditation on part of the appellant and 

quarrel having started all of a sudden the case was to fall under S. 300 Exception 4. 

Consequently, appellant is liable under S. 304 Pt. I 

It was observed that quarrel between appellant and the deceased started during 

conversation regarding money and the appellant allegedly pushed him down and stood up on his 

abdomen and pressed down hard. On the next day, deceased was taken to hospital for treatment 

and, thereafter, transferred to another hospital and during treatment, he died on third day of the 

occurrence. As per medical evidence, death was caused because of shock, as a result of 

septicaemia because of injuries in small intestine. Appellant was sentenced to period already 

undergone by him i.e. 14.5 yrs. There is no absolute proposition of law that in all cases where 

deceased died due to septicaemia, case would fall under S. 304. The same has to be determined 

in the facts and circumstances of each case. (Khokan alias Khokan Vishwas v. State of 

Chhattisgarh, (2021) 3 SCC 365) 

 

 

Section 302 and 53 of the Penal Code, 1860 : Imposition of sentence of life imprisonment 

for remainder of Natural Life – Not permissible  

 

It has been held that the power of imposing a fixed term of imprisonment, or for the 

remainder of natural term of life of con4vict, while imposing a sentence of life imprisonment is 

available only to High Court and Supreme Court, and not to the trial courts.  



However, considering prosecution case in totality with motive of the crime that appellant 

was living in a relationship with complainant who had two children from the previous marriage, 

and had taken away the life of two minor innocent children at the very threshold of their life and 

murdered them in a brutal manner by administering celphos to them, imposition of said sentence 

was held sustainable and confirmed by Supreme Court. (Criminal Procedure Code, 1973, Ss. 

354(3), 432, 433 and 433-A). 

It was emphasized that the power to impose a modified punishment providing for any 

specific term of incarceration or till the end of the convict's life as an alternate to death penalty, 

can be exercised only by High Court and Supreme Court and not by any other inferior court. 

[Gauri Shankar v. State of Punjab, (2021) 3 SCC 380] 

 

Sec. 302 of IPC and Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 

Secs. 3(1)(x), 3(2)(v)—Evidence Act, S. 32—Murder—FIR as Dying declaration—The 

Question of Reliability ? 

 

Testimony of Doctor showed that deceased was alive when initial examination was 

undertaken. As per witness, when doctor examined deceased blood pressure not detected. 

However that itself does not mean that deceased was not in physical condition to make any 

reporting to police two hours earlier. Nothing on record to show that deceased had shown 

symptoms of not being able to speak either soon after incident or when his statement was 

recorded. FIR rightly relied upon as dying declaration on part of deceased. [Devilal v. State of 

M.P., AIR 2021 SC 2479] 

 

With respect to the question as to whether something which in the ordinary sense may not 

be considered to be a weapon for causing death, but whether in the fact situation of a particular 

case, such an equipment like a ‘lathi’ can be considered as a weapon of assault. The Hon’ble 

Supreme Court has observed - In case of assault on head with lathi it is always a question of fact 

in each case whether there was an intention to cause death or only knowledge that death was 

likely to occur – Deceased expired in hospital next day – Assault on head with lathi opined to be 

sufficient in ordinary cause of nature to cause death – Appellant also suffered injuries in 

occurrence – Since assault made on spur of moment without pre-meditation – Conviction of 



appellant altered from one under section 302 to section 304, Part II, IPC. Jugut Ram v. State of 

Chhattisgarh, 2021 (114) ACC 636 (SC). 

 

JUVENILE JUSTICE ACT, 2015 

 

Custody of Child under JJ Act 

 

While referring the case to Hon'ble the Chief Justice to constitute a larger Bench, the 

Division Bench framed following issues to be decided by the larger Bench:-  

Question No.1 : "(1) Whether a writ of habeas corpus is maintainable against the judicial order 

passed by the Magistrate or by the Child Welfare Committee appointed under Section 27 of the 

Act, sending the victim to Women Protection Home/Nari Niketan/Juvenile Home/Child Care 

Home?;  

Answer : If the petitioner corpus is in custody as per judicial orders passed by a Judicial 

Magistrate or a Court of Competent Jurisdiction or a Child Welfare Committee under the J.J. 

Act. Consequently, such an order passed by the Magistrate or by the Committee cannot be 

challenged/assailed or set aside in a writ of habeas corpus.  

Question No.2: "Whether detention of a corpus in Women Protection Home/Nari 

Niketan/Juvenile Home/Child Care Home pursuant to an order (may be improper) can be 

termed/viewed as an illegal detention?"  

Answer: An illegal or irregular exercise of jurisdiction by a Magistrate or by the Child Welfare 

Committee appointed under Section 27 of the J.J. Act, sending the victim to Women Protection 

Home/Nari Niketan/Juvenile Home/Child Care Home cannot be treated an illegal detention.  

Question No.3 : "Under the Scheme of the Juvenile Justice (Care and Protection of Children) 

Act, 2015, the welfare and safety of child in need of care and protection is the legal 

responsibility of the Board/Child Welfare Committee and as such, the proposition that even a 

minor cannot be sent to Women Protection Home/Nari Niketan/Juvenile Home/Child Care Home 

against his/her wishes is legally valid or it requires a modified approach in consonance with the 

object of the Act ?"  

Answer: Under the J.J. Act, the welfare and safety of child in need of care and protection is the 

legal responsibility of the Board/Child Welfare Committee and the Magistrate/Committee must 



give credence to her wishes. As per Section 37 of the J.J. Act the Committee, on being satisfied 

through the inquiry that the child before the Committee is a child in need of care and protection, 

may, on consideration of Social Investigation Report submitted by Child Welfare Officer and 

taking into account the child's wishes in case the child is sufficiently mature to take a view, pass 

one or more of the orders mentioned in Section 37 (1) (a) to (h). (Rachana v. State of U.P., AIR 

2021 ALL 109) 

 

 

LAND ACQUISITION ACT, 1894  

 

Sections 11, 4, 6 and 18 of the Land Acquisition Act, 1894  

 

It relates to dispute over approval of award and reopening of acquisition proceedings. 

Approval of award was given which was supported by material on the record, compensation paid 

there under and possession of the land handed over to the Government Resultantly, reopening of 

acquisition proceedings by way of re-notification of the already acquired land under S. 4 of the 

LA Act by the Government is not permissible. Furthermore, as award which had been approved 

before coming into force of the 2013 Act, S. 24(1)(a) of the 2013 Act would not be applicable in 

such matters. 

Once land which is the subject-matter of the acquisition vests in the State, acquisition 

proceedings cannot be reopened, including by way of re-notification of the already acquired land 

under S. 4 by the Government. State cannot re acquire land which has already vested in it. 

(Assam Industrial Development Corporation Limited v. Gillapukri Tea Company Limited, 

(2021) 3 SCC 388) 

 

Sections 28-A, 4(1) and 23(1-A) of the Land Acquisition Act, 1894 : Redetermination of 

compensation 

 

Claimant whose lands were acquired by a common notification was held entitled to 

enhanced compensation awarded by civil court to other landowners in same survey number. 



The Reference Court had awarded an amount of Rs 8500 per acre for the lands owned by 

the father and brother of the appellant under the same notification. The land owned by all three 

parties is comprised in the same Survey No. 166.  

The reference petitions in all the three cases were filed by the appellant, his father, and 

his brother contemporaneously in the year 1997, to challenge the award passed by the Land 

Acquisition Officer. The appellant relies on Section 28-A of the Land Acquisition Act, 1894 to 

contend that the Act conferred a right on persons interested whose lands were acquired by a 

common notification, to claim redetermination of the compensation in accordance with the 

enhanced compensation awarded by the civil court other landowners. 

The Reference Court has not even adverted to the earlier judgments passed by the same 

court in reference filed by the father and brother of the appellant, wherein a uniform rate of Rs 

8500 per acre was granted. The Reference Court did not hold that the delay in filing the reference 

petitions in the case of the father and the brother of the appellant was a ground to deny them 

relief. The land belonging to the appellant is similarly situated in the same Survey No. 166. 

Thus, it would be appropriate to grant compensation to the appellant @ Rs 8500 per are 

for the land owned by him. The appellant is entitled to solatium @ 30% of the amount awarded, 

and other benefits under Section 23(1-A) and Section 28 of the 1894 Act as well as half of the 

costs incurred in the proceedings. The appellant is further entitled to interest at the same rate as 

awarded to the claimants in reference case filed at the instance of the father and brother of the 

appellant. (Murali alias Dhananjayan v. State of Kerala, (2021) 3 SCC 747) 

 

NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 1985 

 

Suspension of Sentence and Bail under NDPS  

 

A two-Judge Bench of Supreme Court in Preet Pal Singh vs. State of Uttar Pradesh, 

(2020) 8 SCC 645, where Justice Indira Banerjee, speaking for the Court, observed as follows: 

“35. There is a difference between grant of bail under Section 439 of the 

CrPC in case of pre-trial arrest and suspension of sentence under Section 389 of the 

CrPC and grant of bail, post-conviction. In the earlier case there may be presumption 

of innocence, which is a fundamental postulate of criminal jurisprudence, and the 



courts may be liberal, depending on the facts and circumstances of the case, on the 

principle that bail is the rule and jail is an exception, as held by this Court in Dataram 

Singh v. State of U.P. and Anr. (supra). 

However, in case of post- conviction bail, by suspension of operation of the 

sentence, there is a finding of guilt and the question of presumption of innocence 

does not arise. Nor is the principle of bail being the rule and jail an exception 

attracted, once there is conviction upon trial. Rather, the Court considering an 

application for suspension of sentence and grant of bail, is to consider the prima facie 

merits of the appeal, coupled with other factors. There should be strong compelling 

reasons for grant of bail, notwithstanding an order of conviction, by suspension of 

sentence, and this strong and compelling reason must be recorded in the order 

granting bail, as mandated in Section 389(1)of the Cr.P.C.” 

The principles which must guide the grant of bail in a case under the NDPS Act have 

been reiterated in several decisions of this Court and we may refer to the decision in State of 

Kerala v Rajesh (2020) 12 SCC 122. (The State (Govt of Delhi) v. Lokesh Chadha, AIR 2021 

SC 1436) 

 

 

 

 

Bail under NDPS Act 

 

Merely recording the submissions of the parties does not amount to an indication of a 

judicial or, for that matter, a judicious application of mind by the Single Judge of the High Court 

to the basic question as to whether bail should be granted. The provisions of Section 37 of the 

NDPS Act provide the legal norms which have to be applied in determining whether a case for 

grant of bail has been made out. There has been a serious infraction by the High Court of its duty 

to apply the law. (Union of India v. Prateek Shukla,  AIR 2021 SC 1509) 

 

NDPS - Sentencing 

 



Therefore, while imposing a punishment higher than the minimum term of the 

imprisonment or an amount of fine, the Court may take into account the factors enumerated in 

Section 32B of the Act. However, it is required to be noted that Section 32B of the Act itself 

further provides that the Court may, in addition to such factors as it may deem fit, take into 

account the factors for imposing a punishment higher than the minimum term of imprisonment or 

amount of fine as mentioned in Section 32B of the Act. Therefore, while imposing the 

punishment higher than the minimum term of imprisonment or amount of fine, the Court may 

take into account such factors as it may deem fit and also the factors enumerated/mentioned in 

Section 32B of the Act. Therefore, on fair reading of Section 32B of the Act, it cannot be said 

that while imposing a punishment higher than the minimum term of imprisonment or amount of 

fine, the Court has to consider only those factors which are mentioned/enumerated in Section 

32B of the Act. 

Therefore, quantity of substance would fall into “such factors as it may deem fit” and 

while exercising its discretion of imposing the sentence/imprisonment higher than the minimum, 

if the Court has taken into consideration such factor of larger/higher quantity of substance, it 

cannot be said that the Court has committed an error. The Court has a wide discretion to impose 

the sentence/imprisonment ranging between 10 years to 20 years and while imposing such 

sentence/imprisonment in addition, the Court may also take into consideration other factors as 

enumerated in Section 32B (a) to (f). Therefore, while imposing a punishment higher than the 

minimum sentence, if the Court has considered such factor as it may deem fit other than the 

factors enumerated in Section 32B (a) to (f), the High Court has to only consider whether “such 

factor” is a relevant factor or not. (Gurdev Singh v. The State of Punjab, AIR 2021 SC 17) 

 

 

 

 

Sections 53 and 53-A of the Narcotic Drugs and Psychotropic Substances Act, 1985  

 

Officers empowered under S. 53, are police officers for the purpose of attracting bar 

under S. 25 of the Evidence Act, 1872 against admissibility of confession to a police officer- 

Hence, any confessional statement made to officers empowered under   S. 53 cannot be taken 



into account in order to convict an accused, except to the extent found "relevant" under S. 53-A, 

and, when corroborated in accordance with law. 

It was held that Ss. 53 and 53-A of the NDPS Act, when read together, make it clear that 

S. 53-A is in the nature of an exception to Ss. 161, 162 and 172 CrPC - However, statements 

made before the officer empowered under S. 53 of the NDPS Act, even when "relevant" under S. 

53-A, cannot, without corroborating evidence, be the basis for the conviction of an accused. 

Evidence Act, 1872 - S. 25 It was held that where a person who is not a police officer 

properly so called is invested with all powers of investigation, and, the power of filing of a police 

report under S. 173 CrPC, such person can be said to be a police officer within the meaning of S. 

25 of the Evidence Act. Where limited powers of investigation are given to officers primarily or 

predominantly for some purpose other than the prevention and detection of crime, such persons 

cannot be said to be police officers under S. 25 of the Evidence Act. 

Evidence Act, 1872-Ss. 25 and 26 - Confession to a police officer - A confession made 

to any police officer, whatever his rank, reiterated (per curiam), cannot be used as evidence 

against a person accused of an offence as voluntariness or otherwise of such confession is 

irrelevant - It is conclusively presumed by legislature that all such confessions made to police 

officers are tainted with vice of coercion. Furthermore, a confession made while in police 

custody but not in immediate presence of a Magistrate, cannot be tendered in evidence against a 

person accused of an offence. 

Criminal Procedure Code, 1973 - S.2(o) and Ch. XII (Ss. 154 to 176) – it was held that 

expressions "deemed to be an officer in charge of a police station" and "invested with the powers 

of an officer in charge of a police station"  mean the same thing and have the same effect. It was 

also held that the absence of the word "deemed", held, does not affect the scope and efficacy of 

the legal fiction sought to be created by the legislature, so long as the sum and substance of the 

words used to create the legal fiction are clear enough and sufficient to give full effect to the 

same. 

Narcotic Drugs and Psychotropic Substances Act, 1985 - Ss. 53 and 2(xxix) 

Expression "investigation" used in S. 53, held, has the same meaning as "investigation" defined 

under CrPC which includes all the proceedings for the collection of evidence conducted by a 

police officer or by any person (other than a Magistrate) who is authorized by a Magistrate in 

this behalf. This definition of "investigation" as given in S. 2(h) CrPC and which is imported into 



S. 53 of the NDPS Act by virtue of S. 2(xxix) of the NDPS Act, is an inclusive definition, by  

which, "evidence" is collected by a police officer or a person authorized by the Magistrate.   

Sections 53 and 2 (xxix) of NDPS Act, 1985 - Powers of investigation of officer 

empowered under S. 53, held (per majority), include power of further investigation in terms of S. 

173(8) CrPC once police report has been filed under S. 173(2) by such officer. Powers of 

investigation of officer empowered under S. 53, held, include power to investigate also offences 

under NDPS Act which are punishable with imprisonment for three years and less, including the 

power to file a police report before a Magistrate under S. 173 CrPC by such officer - This power 

of officers empowered under S. 53 is in addition to power to investigate offences under NDPS 

Act which are punishable with imprisonment for more than three years, and to file police report 

in respect thereof before Special Court. Procedure for taking cognizance of offences under S. 59 

of the NDPS Act distinguished from the procedure for taking cognizance of offences under S. 

36-A(1)(d) of the NDPS Act-Contention that "complaint" referred to in S. 36-A(1)(d) refers only 

to S. 59 was rejected.  

Section 258 of CrPC, 1973 - Summons case - S. 258 makes it clear that a summons case 

can be instituted "otherwise than upon complaint", which would obviously refer to a summons 

case being instituted on a police report. Hence, offences punishable under NDPS Act with 

imprisonment for a term of not more than three years, which may be tried summarily in terms of 

S. 36-A(5), held, can be instituted on a police report.  

Narcotic Drugs and Psychotropic Substances Act, 1985 - S. 67(c) - Statement obtained 

upon examination of any person, cannot be equated to a statement under S. 161 CrPC. Hence it 

cannot be equated to making of a confession, as a confession is a sub-species of statement that is 

because "examination" under S. 67(c) takes place at a stage antecedent or prior to investigation. 

Hence, statement obtained upon examination under S. 67(c) cannot be used as a confessional 

statement in the trial of an offence under the NDPS Act. 

Interpretation of Statutes - Internal Aids - Marginal Note/Section Heading   

A statute may expressly make Section 173 CrPC applicable to inquiries and 

investigations under that statute. However, in the case of a statute like the NDPS Act, where the 

provisions of the CrPC do not apply to any inquiry/investigation, except as provided therein, it 

cannot be held that the officer has all the powers of a police officer to file a report under Section 



173 CrPC. The NDPS Act does not even contain any provision for filing a report in a court of 

law which is akin to a police report under Section 173 CrPC. 

As observed above, the provisions of the CrPC do not apply to an inquiry/ investigation 

under the NDPS Act except to the limited extent provided in Sections 50(5) and 51. Section 173 

CrPC has not been made applicable to the NDPS Act. (Tofan Singh v. State of Tamil Nadu, 

(2021) 4 SCC 1) 

 

NEGOTIABLE INSTRUMENT ACT, 1881 

 

Presumption and Burden of Proof under N.I. ACT 

 

The object of introducing Section 138 and other provisions of Chapter XVII in the Act 

appears to be to enhance the acceptability of cheques in the settlement of liabilities. The drawer 

of the cheque be held liable to prosecution on dishonour of cheque with safeguards provided to 

prevent harassment of honest drawers. Section 138 primarily relates to a civil wrong and the 

amendment made in the year 2000 specifically made it compoundable. The burden of proof was 

on the accused in view of presumption under Section 139 of the Act and the standard of proof 

was of “preponderance of probabilities”. The N.I. Act including a cheque carrying a presumption 

of consideration in terms of Sections 118(a) and 139 of the Act which is related to the purpose 

referred to. 

There is a mandate of presumption of consideration in terms of the provisions of the Act 

and the onus shifts to the accused on proof of issuance of cheque to rebut the presumption that 

the cheque was issued not for discharge of any debt or liability in terms of Section 138 of the 

Act. 

The scope of Section 139 of the Act is that when an accused has to rebut the presumption, 

the standard of proof for doing so is that of “preponderance or probabilities” which has been 

examined by a three judge Bench of this Court in Rangappa vs. Sri Mohan (2010) 11 SCC 441 

which reads as under:- 

“26. In light of these extracts, we are in agreement with the respondent claimant that 

the presumption mandated by Section 139 of the Act does indeed include the 

existence of a legally enforceable debt or liability. To that extent, the impugned 



observations in Krishna Janardhan Bhat [(2008) 4 SCC 54 : (2008) 2 SCC (Cri) 166] 

may not be correct. However, this does not in any way cast doubt on the correctness 

of the decision in that case since it was based on the specific facts and circumstances 

therein. As noted in the citations, this is of course in the nature of a rebuttable 

presumption and it is open to the accused to raise a defence wherein the existence of 

a legally enforceable debt or liability can be contested. However, there can be no 

doubt that there is an initial presumption which favours the complainant.  

27. Section 139 of the Act is an example of a reverse onus clause that has been 

included in furtherance of the legislative objective of improving the credibility of 

negotiable instruments. While Section 138 of the Act specifies a strong criminal 

remedy in relation to the dishonour of cheques, the rebuttable presumption under 

Section 139 is a device to prevent undue delay in the course of litigation. However, it 

must be remembered that the offence made punishable by Section 138 can be better 

described as a regulatory offence since the bouncing of a cheque is largely in the 

nature of a civil wrong whose impact is usually confined to the private parties 

involved in commercial transactions. In such a scenario, the test of proportionality 

should guide the construction and interpretation of reverse onus clauses and the 

defendant -accused cannot be expected to discharge an unduly high standard or 

proof.”  

It is well settled that the proceedings under Section 138 of the Act are quasicriminal in 

nature, and the principles which apply to acquittal in other criminal cases are not applicable in 

the cases instituted under the Act.  

Likewise, under Section 139 of the Act, a presumption is raised that the holder of a 

cheque received the cheque for the discharge, in whole or in part, of any debt or other liability. 

To rebut this presumption, facts must be adduced by the  accused which on a preponderance of 

probability (not beyond reasonable doubt as in the case of criminal offences), must then be 

proved. 

On the aspects relating to preponderance of probabilities, the accused has to bring on record such 

facts and such circumstances which may lead the Court to conclude either that the consideration 

did not exist or that its non-existence was so probable that a prudent man would, under the 



circumstances of the case, act upon the plea that the consideration did not exist. (Sumeti Vij v. 

M/s. Paramount Tech Fab Industries, AIR 2021 SC 1281) 

 

Section 138 of the NI Act 

 

On a fair reading of Section 138 of the NI Act, before a person can be prosecuted, the 

following conditions are required to be satisfied: 

i)  that the cheque is drawn by a person and on an account maintained by him with a banker; 

ii)  for the payment of any amount of money to another person from out of that account for 

the discharge, in whole or in part, of any debt or other liability; and 

iii)  the said cheque is returned by the bank unpaid, either because of the amount of money 

standing to the credit of that account is insufficient to honour the cheque or that it 

exceeds the amount arranged to be paid from that account. 

Therefore, a person who is the signatory to the cheque and the cheque is drawn by that 

person on an account maintained by him and the cheque has been issued for the discharge, in 

whole or in part, of any debt or other liability and the said cheque has been returned by the bank 

unpaid, such person can be said to have committed an offence. Section 138 of the NI Act does 

not speak about the joint liability. Even in case of a joint liability, in case of individual persons, a 

person other than a person who has drawn the cheque on an account maintained by him, cannot 

be prosecuted for the offence under Section 138 of the NI Act. A person might have been jointly 

liable to pay the debt, but if such a person who might have been liable to pay the debt jointly, 

cannot be prosecuted unless the bank account is jointly maintained and that he was a signatory to 

the cheque. 

Section 141 of the NI Act is relating to the offence by companies and it cannot be made 

applicable to the individuals. (Alka Khandu Avhad v. Amar Syamprasad Mishra, AIR 2021 

SC 1616) 

 

PRE-CONCEPTION AND PRE-NATAL DIAGNOSTIC TECHNIQUES 

(PROHIBITION OF SEX SELECTION) ACT, 1994 

 



Section 23 & 27 of Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition of 

Sex Selection) Act, 1994:   

 

Accused and one other found involved in pre-natal sex determination and abortion of 

female foetuses at their residence, without required registration or licence under law. Sufficient 

evidence to hold that there is strong prima facie case against appellant-accused herein and that 

she had more active role in conducting alleged illegal medical practices of sex determination and 

sex-selective abortion as compared to other co-accused. Therefore, it is imperative that no 

leniency should be granted at instant stage. Thus, impugned order of High Court denying bail to 

appellant-accused herein, confirmed. 

 A strict approach has to be adopted to eliminate scourge of female foeticide and inequity 

towards girl children from society. Further, fact that co accused was released on bail by High 

Court does not alter conclusions herein, as prima facie, accused had more active role in 

conducting alleged illegal medical practices of sex determination and sex-selective abortion, 

whereas alleged role of co-accused was limited to merely picking up and dropping off clients of 

accused.  Hence, there is no ground for granting parity with co-accused to accused. 

Section 439 of the Criminal Procedure Code, 1973: Non-bailable offences :  

Discretion to grant bail - it is well settled that in non-bailable cases, THEcourt must 

consider the primary factors while exercising discretion to grant bail which are nature and 

gravity of offence, its impact on society, and whether there is a prima facie case against accused. 

(Rekha Sengar v. State of Madhya Pradesh, (2021) 3 SCC 729) 

 

PREVENTION OF CORRUPTION ACT, 1988 

 

Section 13(1)(e) of Prevention of Corruption Act and Section 160 of Cr.P.C. 

 

 The question before Hon’ble Apex Court was that whether an enquiry at pre FIR stage 

would be legal and what extent such an enquiry is permissible. 

 The issue was of criminal misconduct by public servant the complaint was regarding 

accumulating assets disproportionate to his known source of income. Notice was issued at pre 

FIR stage by Anti-CorruptionBureau by which public servant was directed to appear before 



investigation officer, Anti-Corruption Bureau and make statement in an open inquiry in respect 

of property owned by him and give information in point stated in notice.  

 It was held by the Hon’ble Court that an inquiry at pre FIR stage in case of allegation of 

corrupt practice and accumulating assets disproportionate to his known sources of income cannot 

set to be illegal. 

 While discussing the scope of statement of public servant and information so received 

during course of discrete enquiry. It was held that it would be only purpose to satisfy and find 

out whether an offence u/s 13(1)(e)of P.C.Act1988isdisclosed.It was also held that statements 

made during inquiry at pre FIR stage can neither be considered as confessional statement nor 

statement under 160 of Cr.P.C. [Charansingh v. State of Maharashtra, 2021 Cri.L.J. 2349: 

AIR Online 2021 SC 164(Supreme Court)] 

 

Public Accountability, Vigilance and Prevention of Corruption - Prevention of Corruption 

Act, 1988- Ss. 7, 13(2) and 13(1)(d) 

 

Mere recovery of tainted money, divorced from the circumstances under which such 

money and other articles were found was held not sufficient to convict the accused when the 

substantive evidence in the case is not and there is unexplained delay in conducting 

phenolphthalein test. 

Section 20 of the Prevention of Corruption Act, 1988  

Prosecution can be drawn only after demand for and acceptance of illegal gratification is 

proved. 

An appellate court must bear in mind that in case of acquittal, there is double 

presumption in favour of the accused. Firstly, the presumption of innocence is available to him 

under the fundamental principle of criminal jurisprudence that every person shall be presumed to 

be innocent unless he is proved guilty by a competent court of law. Secondly, the accused having 

secured his acquittal, the presumption of his innocence is further reinforced, reaffirmed and 

strengthened by the trial court. If two reasonable conclusions are possible on the basis of the 

evidence on record, the appellate court should not disturb the finding of acquittal recorded by the 

trial court. 



Further, only in cases where conclusion recorded by the trial court is not a possible view, 

then only the High Court can interfere and reverse the acquittal to that of conviction. In clear 

terms, the Supreme Court has held that if the view taken by the trial court is a "possible view", 

the High Court not to reverse the acquittal to that of the conviction. 

 A possible view denotes an opinion which can exist or be formed irrespective of the 

correctness or otherwise of such an opinion. A view taken by a court lower in the hierarchical 

structure may be termed as erroneous or wrong by a superior court upon a mere disagreement. 

But such a conclusion of the higher court would not take the view rendered by the subordinate 

court outside the arena of a possible view. The correctness or otherwise of any conclusion 

reached by a court has to be tested on the basis of what the superior judicial authority perceives 

to be the correct conclusion. A possible view, on the other hand, denotes a conclusion which can 

reasonably be arrived at regardless of the fact where it is agreed upon or not by the higher court. 

The fundamental distinction between the two situations have to be kept in mind. So long as the 

view taken by the trial court can be reasonably formed, regardless of whether the High Court 

agrees with the same or not, the view taken by the trial court cannot be interdicted and that of the 

High Court supplanted over and above the view of the trial court. 

A consideration on the basis on which the trial court had founded its order of acquittal in 

the present case clearly reflects a possible view. There may, however, be disagreement on 

correctness of the same. But that is not the test. So long as the view taken is not impossible to be 

arrived at and reasons therefore, relatable to evidence and materials on record, are disclosed any 

further scrutiny in exercise of the power under Section 378 CrPC was not called for. 

Further, if the "possible view" of the trial court is not agreeable for the High Court, even 

then such "possible view" recorded by the trial court cannot be interdicted. So long as the view 

of the trial court can be reasonably formed, regardless of whether the High Court agrees with the 

same or not, verdict of the trial court cannot be interdicted and the High Court cannot supplant 

over the view of the trial court. 

 Mere recovery by itself cannot prove the charge of the prosecution against the accused. 

In case under Sections 7, 13(1) (d) (i) and (ii) of the Prevention of Corruption Act, 1988 to prove 

the charge, it has to be proved beyond reasonable doubt that the accused voluntarily accepted 

money knowing it to be bribe. Absence of proof of demand for illegal gratification and mere 

possession or recovery of currency notes is not sufficient to constitute such offence. Even the 



presumption under Section 20 of the Act can be drawn only after demand for and acceptance of 

illegal gratification is proved. (N. Vijayakumar v. State of Tamil Nadu, (2021) 3 SCC 687) 

 

PROPERTY LAW 

 

Sections 122 and 123 of Transfer of Property Act, 1882  

 

Acceptance of gift by or on behalf of donee must be made during lifetime of donor and 

while he is still capable of giving-Execution of gift deed registered and attested in accordance 

with S. 123 TPA, and acceptance of such gift make gift of immovable property complete. 

Thereafter, donor is divested of the title or interest being gifted, and donee becomes owner of the 

gifted property, estate or interest. Delivery of possession is not an essential prerequisite for the 

making of a valid gift in the case of immovable property, as was clarified by a three-Judge Bench 

in Renikuntla Rajamma, (2014) 9 SCC 445, though as in the facts of the present case, delivery of 

possession would be relevant in inferring acceptance of the gift by conduct.   

Transfer of Property Act, 1882-Ss. 122 and 123  

It was held that acceptance being an act of receiving willingly, acceptance can be inferred 

from conduct of donee in the facts and circumstances of the case. 

Section 122 TPA provides that for a gift to be valid, it must be gratuitous in nature and 

must be made voluntarily. The said giving away implies a complete dispossession of the 

ownership in the property by the donor. Acceptance of a gift by the donee can be done anytime 

during the lifetime of the donor. Acceptance by or on behalf of the donee must be made during 

the lifetime of the donor and while he is still capable of giving. 

Acceptance of the gift can be ascertained from the surrounding circumstances such as 

taking into possession the property by the donee or by being in the possession of the gift deed 

itself. The only requirement stipulated here is that, the acceptance of the gift must be effectuated 

within the lifetime of the donor itself. Hence, being an act of receiving willingly, acceptance can 

be inferred by the implied conduct of the donee. 

There may be various means to prove acceptance of a gift. The document may be handed 

over to a donee, which in a given situation may also amount to a valid acceptance. The fact that 

possession had been given to the donee also raises a presumption of acceptance. In the present 



case, the recitals in the gift deed clearly indicate that donor intended to part with ownership and 

possession immediately after the execution of the gift deed. The donee was already a major at the 

time of the execution of the gift deed. He further stated that after execution of the gift deed the 

donee started cultivating on the same. 

In the statement rendered by the appellant donor before the Court of Additional District 

Magistrate the donee clearly stated that, as he did not get along with his stepmother, he started 

living separately and the land that was transferred to him by virtue of gift deed was under his 

possession and he was cultivating the same. 

Therefore, the abovementioned circumstances clearly indicate that there was an 

acceptance of the gift by the donee during the lifetime of the donor. Not only the gift deed in 

itself contained recitals about transfer of possession, but also the mutation records and the 

statements of the both the donor and donee indicate that, there has been an acceptance of the gift 

by conduct.  Moreover, the deed is registered, bears the signature of the donor and has been 

attested by two witnesses, the requirements under Section 123 TPA have been satisfied. Hence 

there was a complete and valid gift. (Daulat Singh (dead) through Legal Representatives v. 

State of Rajasthan and others, (2021) 3 SCC 459) 

 

 

 

Partition/Family Arrangement/Settlement  

 

Maintainability of Partition suit against co-owners/co-sharers 

In present case, new fact was of existence of alleged prior agreement for sale (of part of) 

subject-matter of partition suit - Plaintiff upon amendment of plaint and in rejoinder, clearly 

pleaded that said agreement was invalid, false and fabricated and alleged vendees thereunder had 

no right in the property and their claims were liable to be ignored - Whether in addition to such 

plea, it was necessary for plaintiff to seek declaration that said agreement was invalid and the 

property which was the subject-matter thereof was subject to partition 

Civil Procedure Code, 1908-Or. 8 Rr. 2 & 8, Or. 6 R. 2, Or. 7 Rr. 11, 7 & 1 and Or. 18 

Rr. 2 & 3 - New facts pleaded by defendant to show that suit is not maintainable onus to prove 

such facts, is on defendant. Such new facts are subject to proof by the persons setting them up 



and would affect the result of suit based on what is proved, but unless established such new facts 

cannot affect the maintainability of the suit if the plaintiff's suit is otherwise maintainable - If 

there is sufficient denial of these facts or pleadings as to their invalidity by amendment of the 

plaint or rejoinder, it is not necessary for plaintiff to seek a declaration that these facts are non-

existent or that they do not have any effect on subject-matter of the suit, for the suit to remain 

maintainable.  

Partition/Family Arrangement/Settlement Partition suit - In a partition suit, there are 

three main issues: (i) whether person seeking division has a share or interest in suit 

property/properties; (ii) whether he is entitled to relief of division and separate possession; and 

(iii) how and in what manner, property/properties should be divided by metes and bounds.  

Transfer of Property Act, 1882-S. 40 Pt. II and S. 54 - Agreement for sale - 

Determination of whether alleged agreement for sale in question so intertwined with will 

allegedly executed by the same person, that genuineness of both could be considered jointly. 

(Venigalla Koteswaramma v. Malampati Suryamba and others, (2021) 4 SCC 246) 

 

PROVINCIAL SMALL CAUSES COURTS ACT, 1887 

 

Sec. 17 Provincial Small Causes Courts Act, 1887 

 

The Hon’ble Court observed that compliance of the proviso to Section 17 is mandatory 
for making application under Order 9 Rule 13. The Hon’ble Court reiterated the law laid down in 
Kedarnath vs. Mohan Lal Kesarwani and other, (2002)2 SCC as  

“8. A bare reading of the provision shows that the legislature has chosen to couch the 

language of the proviso in a mandatory form and we see no reason to interpret, 

construe and hold the nature of the proviso as directory. An application seeking to 

set aside an ex parte decree passed by a Court of Small Causes or for a review of its 

judgment must be accompanied by a deposit in the court of the amount due from the 

applicant under the decree or in pursuance of the judgment. The provision as to 

deposit can be dispensed with by the court in its discretion subject to a previous 

application by the applicant seeking direction of the court for leave to furnish 

security and the nature thereof. The proviso does not provide for the extent of time 



by which such application for dispensation may be filed. We think that it may be 

filed at any time up to the time of presentation of application for setting aside ex 

parte decree or for review and the court may treat it as a previous application. The 

obligation of the applicant is to move a previous application for dispensation. It is 

then for the court to make a prompt order. The delay on the part of the court in 

passing an appropriate order would not be held against the applicant because none 

can be made to suffer for the fault of the court. 

9.  In the case at hand, the application for setting aside ex parte decree was not 

accompanied by deposit in the court of the amount due and payable by the applicant 

under the decree. The applicant also did not move any application for dispensing 

with deposit and seeking leave of the court for furnishing such security for the 

performance of the decree as the court may have directed. The application for 

setting aside the decree was therefore incompetent. It could not have been 

entertained and allowed.” 

Further the Hon’ble Court held that on the date when the application was filed under 

Order 9 Rule 13, i.e., 25.08.1998, neither any deposit was made by the tenant nor there was any 

previous application seeking permission of the Court to give security. Hence, there being 

noncompliance of proviso to Section 17, application was liable to be rejected and the trial court 

vide its order dated 19.04.2007 had rightly rejected the application under Order 9 Rule 13. 

[Subodh Kumar v. Shamim Ahmed, 2021 (1) ARC 680] 

 

RENT CONTROL ACT 

 

Relation of Landlord and Tenant  

 

The categorical finding recorded by the trial court is that the defendant failed to prove 

any documents pertaining to the tenancy. The tenancy is a relationship which is created between 

two parties. The agreement of tenancy can be both by writing or oral. Even if there is oral 

agreement of tenancy, the Court has to look into the circumstances and intention of the parties 

and other material to conclude as to whether there was any tenancy or not. 



This court had laid down in C.M. Beena and another vs. P.N. Ramachandra Rao, 2004 (3) 

SCC 595, that conduct of the parties before and after the creation of relationship is relevant for 

finding out their intention. (Madan Mohan Singh v. Ved Prakash Arya, AIR 2021 SC 1741) 

 

RIGHTS OF PERSONS WITH DISABILITIES ACT, 2016 

 

Secs. 56, 2(r), (s)—Constitution of India, Part III, Arts. 14, 21—Person with disability 

 

40% or more in form of dysgraphia i.e. writer’s cramp denied scribe in Civil Services’ 

Examination (SCE), to confine facility of scribe only to those who have benchmark disabilities 

would be to deprive class of persons of their statutorily recognized entitlements. [Vikash Kumar 

v. Union Public Service Commission and others, AIR 2021 SC 2447] 

 

Sec. 2(r), (s)—Person with disability 

 

Failure to meet the individual needs of every disabled person will breach the norm of 

reasonable accommodation. [Vikash Kumar v. Union Public Service Commission and others, 

AIR 2021 SC 2447] 

 

Sec. 2(s), Sch., Entry IV—Person with disability—Writer’s cramp 

 

Appellant has chronic neurological condition. Affirmed by National Institute of Mental 

Health and Neuro Sciences (NIMHANS) and All India Institute of Medical Sciences (AIIMS), 

writing conventional examination become difficult to deny the facility of scribe would negate 

valuable rights and entitlements recognized by Act of 2016. [Vikash Kumar v. Union Public 

Service Commission and others, AIR 2021 SC 2447] 

 

SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF 

ATROCITIES) ACT, 1989 

 



Sec. 3(2)(v)—Penal Code (45 of 1860), S. 376(1)—Sexual violence—Against women and 

girls with disabilities 

 

National and State Judicial Academies need to sensitize trial and appellate Judges to deal 

with cases involving survivors of sexual abuse. [Patan Jamal Vali v. State of A.P., AIR 2021 

SC 2190] 

 

Sec. 3(2)(v)—Penal Code (45 of 1860), S. 376(1)— Evidence Act (1 of 1872), Sec. 118—

Sexual violence—Against blind girl 

 

Blindness of prosecutrix meant that she had no visual contact with world. Her primary 

mode of indentifying persons around her is sound of their voice. Therefore testimony of 

prosecutrix is entitled to equal weight as that of prosecutrix who would have been able to 

visually indentify accused. [Patan Jamal Vali v. State of A.P., AIR 2021 SC 2190] 

 

SERVICE LAW – JUDICIAL SERVICE RECRUITMENT  

 

Judiciary - Recruitment process Post of Munsif Magistrate - Recruitment over and 

above notified vacancies  

Judiciary Kerala Judicial Service Rules, 1991 - R. 7(1) Notification of "probable 

number of vacancies" Expression "probable"  

It was held that the expression "probable" means what is anticipated, expected and likely 

Judiciary - Recruitment process Recruitment to public posts Subject to guarantee of 

equality under Art. 14 and equality in matters of employment under Art. 16:   

Selection ordinarily not to exceed number of posts notified which may take into 

consideration actual and anticipated vacancies but not future vacancies - Anticipated vacancies 

can reasonably be contemplated to arise due to normal exigencies of service such as promotion, 

resignation or death which cannot be precisely determined but reasonably assessed Future 

vacancies fall in distinct category and cannot be treated as anticipated vacancies of previous 

selection year-Vacancies which fall outside fold of recruitment year not fall within ambit of 

anticipated vacancies. 



 Service Law - Judiciary - Recruitment process - Submission that since recruitment 

process for year 2020 was delayed due to onset of COVID-19 Pandemic and candidates for 

recruitment year 2020 would be in position to commence judicial duties only in early 2023, 

vacancies attributable to selection year 2020 may be filled from 2019 select list. (High Court of 

Kerala v. Reshma A and others (2021) 3 SCC 755) 

 

Departmental Enquiry -Enquiry Procedure - Issue of Show - Cause Notice  

 

Indicating proposed punishment of compulsory retirement before furnishing enquiry 

report - Legality of 

Penalty/Punishment Reasoned Order - Necessity - Scope - Held, where disciplinary 

authority accepts findings of enquiry officer and passes order, no detailed reasons are required to 

be recorded in order imposing punishment since punishment is based on findings recorded in 

enquiry report - Hence, fact that disciplinary authority had not recorded any reasons while 

imposing punishment of compulsory retirement, which was affirmed by appellate authority again 

by an unreasoned order, inconsequential. 

Penalty/Punishment- Proportionality/Quantum of punishment  

Appellant Manager of respondent Bank alleged to have sanctioned and disbursed loans 

dehors procedure contemplated under law besides misappropriating, disbursing loans irregularly. 

Appellant virtually admitting to charges but trying to explain that such lapses were due to work 

pressure and even expressing his willingness to bear loss suffered by Bank on account of his 

lapses. It was held that when procedural guidelines are issued for grant of loans, officers/ 

employees are required to follow same meticulously as any deviation would lead to erosion of 

public trust on banks. In instant case, charges leveled against appellant were grave and serious in 

nature, and despite proved misconduct on such serious charges, disciplinary authority was liberal 

in imposing punishment of compulsory retirement. Thus, punishment imposed was not 

disproportionate to gravity of offence 

Bank officer/employee dealing with public money required to work vigilantly and with 

meticulous adherence to procedural formalities (Boloram Bordoloi v. Lakhimi Golia Bank and 

others, (2021) 3 SCC 806) 

 



SPECIFIC RELIEF ACT, 1963 

 

Section 38 of Specific Relief Act, 1963 

 

Suit for permanent injunction to restrain defendants from disturbing peaceful possession 

and enjoyment of plaintiff over the suit property. Plaintiff cannot seek bare permanent injunction 

without seeking prayer for declaration of title. Peaceful possession of the suit property by 

plaintiff established on record and admitted by defendant-There being no dispute as to title, nor 

plaintiff raising any issues as to its title in the suit, as defendant's prior suit for declaration of title 

and possession of the suit property standing dismissed and such dismissal attaining finality 

In the present case, possession of plaintiff over property in dispute was upheld by High 

Court on two main grounds  - First: that defendant of suit had earlier filed a suit for recovery of 

possession and declaration of title of same property against manager of property, which suit was 

dismissed and recovery of possession having been rejected, therefore, defendant cannot even 

make a plea to be in possession,  Second: that defendant in his cross-examination himself 

admitted possession of plaintiff over the suit property  

Even trespasser, who is in established possession of property could obtain injunction. 

However, matter would be different, if plaintiff himself elaborates in plaint about title dispute 

and fails to make a prayer for declaration of title along with injunction relief.  In suit in question, 

plaintiff has not narrated anything about title dispute because of the fact that in previous 

litigation where defendant had sought declaration of title and possession over suit property, 

defendant failed to obtain any relief. Hence the principle that plaintiff cannot seek for a bare 

permanent injunction without seeking a prayer for declaration, is not applicable to facts of 

present case.  

In the present case, the possession of the plaintiff was upheld by the High Court on two 

main reasons. Firstly, the defendant of the suit, had earlier filed a suit for recovery of possession 

and declaration for the same property against G who was manager of the property which suit was 

dismissed and recovery of possession having been rejected, therefore, the defendant cannot even 

make a plea to be in possession and secondly, the defendant in his cross-examination himself 

admitted that the plaintiff after purchase had demolished the construction.  



The High Court was also right in its view that it is a common principle of law that even 

trespasser, who is in established possession of the property could obtain injunction. However, the 

matter would be different, if the plaintiff himself elaborates in the plaint about title dispute and 

fails to make a prayer for declaration of title along with injunction relief. The High Court has 

rightly observed that a bare perusal of the plaint would demonstrate that the plaintiff has not 

narrated anything about the title dispute obviously because of the fact that in the previous 

litigation, DW 1 failed to obtain any relief. The High Court has rightly observed that the 

principle that the plaintiff cannot seek for a bare permanent injunction without seeking a prayer 

for declaration is not applicable to the facts of the present case. 

 It cannot be disputed that a person in possession of land in the assumed character of 

owner and exercising peaceably the ordinary rights of ownership has a perfectly good title 

against all the world but the rightful owner. 

Specific Relief Act, 1963- S. 34 - Suit for declaration of title over immovable property 

Burden of proof - Principles reiterated - Plaintiff is required to discharge his burden independent 

of case of defendant - Khata entries are not proof of title but for revenue purpose. Even if few 

sentences in written statement are advantageous to plaintiff, such written statement is required to 

be read in totality. (A. Subramanian and another v. R. Pannerselvam, (2021) 3 SCC 675) 

 

Specific Relief Act- Readiness and Willingness 

 

A suit for specific performance cannot be dismissed on the sole ground of delay or 

laches. However, an exception to this rule is where an immovable property is to be sold within a 

certain period, time being of the essence, and it is not found that owing to some default on the 

part of the plaintiff, the sale could not take place within the stipulated time. Once a suit for 

specific performance has been filed, any delay as a result of the Court process cannot be put 

against the plaintiff as a matter of law in decreeing specific performance. However, it is within 

the discretion of the Court, regard being had to the facts of each case, as to whether some 

additional amount ought or ought not to be paid by the plaintiff once a decree of specific 

performance is passed in its favour even at the appellate stage 6. We are in agreement with the 

Appellants that they did not file the civil suits immediately after the disposal of the Writ Petition 

in 1998 due to the pendency of Writ Appeals. Escalation of prices cannot be the sole ground to 



deny specific performance 7. We are of the considered view that the Respondents are not entitled 

for any additional amount as 90 per cent of the sale consideration was paid by the Appellants 

before 1994. (A.R.Madana Gopal Etc. v. M/s Ramnath Publications P.Ltd., AIR 2021 SC 

1886) 

 

CIVIL PROCEDURE CODE, 1908  

 

Order 41 Rule 31 C.P.C. 

 

 The Hon’ble Court observed that from the perusal of judgment of lower appellate Court it 

appears that lower appellate Court did not formulate any point of determination as required under 

Order 41 Rule 31 of CPC rather, it proceeded to decide the case without formulating points of 

determination, and without recording any reason as to how the trial Court has misread the 

testimony of P.W.1 and P.W.2, concluded that plaintiff-respondent has established his case. The 

appellate Court in decreeing the suit has not considered the case of defendants-appellants, which 

was duly considered by the trial Court, that there was partition between plaintiff-respondent and 

defendants-appellants and the disputed property came in possession of defendants appellants.  

 The Hon’ble Court held the judgment of lower appellate court to be illegal as requirement 

of order 41 Rule 31 CPC was not complied. [Ram Milan v. Rama Devi, 2021 (1) ARC 865]  

 

Order 20 Rule 4 C.P.C. 

 

 The Hon’ble Court held that Order 20 Rule 4 of CPC provides that judgments of a Court 

of Small Causes need not contain more than points of determination and decision thereon. 

Therefore it cannot be said that the judgment of a Court of Small Causes must necessarily 

contain points of determination. As such a party alleging non compliance is also required to 

establish not mere non framing of point of determination but consequent failure of justice also to 

the party. 

 The petitioner had not made compliance of the Order 15 Rule 5 of CPC. Hence, his 

defence was struck off and the revision was also dismissed. Therefore, it cannot be said that the 

suit has been decided in violation of Order 20 Rule 4 of CPC. The point of determination could 



have been framed only if the defence was on record and there were any points to be determined. 

Therefore it cannot be said that there was any illegality or irregularity in passing the order 

without point of determination. [Nusrat Ali v. Nagarpalika Sitapur Thru. Chairman and 

another, 2021 (1) ARC 846]  

 

Power of Attorney –Validity of- It is valid only during the lifetime of the executants of the 

Power of Attorney- It comes to an end as soon as the person executing the Power of 

Attorney dies.  

 Civil Procedure Code, 1908- Order XXII, Rule 4-A- Defendant No. 2 died issue less 

–Only recourse available to the Trial Court was to proceed under Order XXII, Rule 4-A, 

C.P.C. –Once the said power was exercised while passing the order dated 9.4.2007 there 

was no occasion to recall the said order and passing of an order dated 18.8.2007 for 

substituting the legal representatives of the defendant No. 2 –Plaintiffs are entitled to the 

benefit of Order XXII, Rules 4 and 4-A, C.P.C.- Order impugned passed by Trial Court 

substituting the legal heirs of the Power of Attorney holder is unsustainable –Set aside –

Order dated 9.4.2007 passed by Trial Court restored- Petition allowed.  

 

 From the facts as pleaded and argued, it is clear that none of the defendants except 

defendant No. 2 through Power of Attorney had filed a written statement. It is well-settled that 

the power of Attorney is valid only during the lifetime of the executants of the Power of 

Attorney and same comes to an end as soon as the person executing the Power of Attorney die. 

Admittedly, the defendants No. 1 and 3 had died and had neither put in appearance nor had filed 

any written statement. In view of the fact that the defendants No. 1 and 3 had never filed a 

written statement, the plaintiffs were entitled for allowing of their application giving the benefit 

of Order XXII, Rule 4 as was done by the Trial Court vide its order dated 9.4.2007. As regards 

defendant No. 2, it was specifically pleaded by the plaintiffs in their application that defendant 

No. 2 had died issue less, thus, the only recourse available to the Trial Court was to proceed 

under Order XXII, Rule 4-A of C.P.C. Once the said power was exercised while passing of order 

dated 9.4.2007 there was no occasion to recall the s aid order as was done by Civil Judge while 

passing order dated 18.8.2007. 



 In view of the above, the plaintiffs are entitled to the benefit or Order XXII, Rules 4 and 

4-A of Civil Procedure Code, the impugned order cannot be sustained and accordingly the order 

dated 13.2.2008 passed by Additional District Judge, Court No. 6, Etawah in Civil Revision No. 

53 of 2007 (Sri Thakur NarsinghJi Maharaj Birajman Mandir and another vs. Indar Singh and 

others) as well as the order 18.8.2007 passed by Civil Judge (Junior Division), Etawah in 

Original Suit No. 444 of 1984 are set aside and the order dated 9.4.2007 is restored. 

 The writ petition is allowed. 

 The Court below is directed to decide the suit expeditiously in accordance with law. 

[Thakur Narsingh Ji Maharaj Virajman Mandir and another v. Administrator General of 

State of U.P. and others, 2021 (151) RD 70 (Alld. HC)]  

 

Civil Procedure Code, 1908- Order XXII, Rule 5- Substitution of legal heirs on the death of 
plaintiff- Parties to the suit on the issue of devolution of right to sue were granted due 
opportunity to lead evidence- Conclusion arrived after a full-fledged opportunity- Dispute 
went upto the Revisional Court attained finality –An order passed between the parties 
under Order XXII, Rule 5, CPC upon leading of evidence was binding and not open to trial 
between the same parties- Such order would not be binding upon a non-party or a party 
having a direct adversarial hereditary or testamentary rival claim determination whereof 
may not stand affected under the principle of res judicate- Purpose of the proviso 
appended to the Rule embodied under Order XXII, Rule 5 is none other than to bind the 
parties for bringing the proceedings to its logical conclusion.  
 Civil Procedure Code, 1908- Order XIV, Rule 2 –Determination of legal issue before 
embarking on a factual issue-Legal issue once determined finally is binding between the 
parties.  
 

Once the option of objections is exercised by a party and the court protects the 
opportunity of leading evidence, then in that case, the same evidence or opportunity to lead 
further evidence on the issue of continuity of proceedings between the same parties, the question 
must stand closed in the exercise of concurrent jurisdiction even at different stages of the same 
proceeding. It is for this purpose alone that a proviso has come to be appended to the Rule 
embodied under Order XXII Rule 5 CPC. Treating the proceedings on legal representation under 
Order XXII Rule 5 CPC nevertheless summary between the same parties would be against the 
spirit of law and the very object of public policy aiming to culminate the rights as final between 
the parties. The right to represent the proceedings once concluded under Order XXII Rule 5 
CPC, therefore, must operate as res judicata between the same parties without affecting the 
extent of the rival hereditary or the testamentary rights which does not appear to be the situation 
at hand. 

The rule reproduced above clearly provides for a discretion which a court is permitted to 
exercise for deciding more than one issue collectively once the decision on a particular issue is 
sufficient for the decision of suit. The trial court having rightly construed and applied the 



principle of res judicata in the present case while deciding issue no. 12, was thus not bound to 
record independent findings on issue no. 11 taking note of the additional evidences which stood 
barred by the principle of res judicata. The exhibition of the additional evidence on issue no. 11 
was thus of no avail to the appellants. The decision on issue no. 12 within its sweep rendered the 
requirement of any independent findings on issue no. 11 as nugatory. The observation is 
necessary for the reason that the findings recorded on issue no. 12 were good enough to continue 
with the conclusion of suit proceedings. It is for this reason that Order XIV Rule 2 CPC also 
supports the determination of a legal issue before embarking on a factual issue. In the present 
case the legal issue once determined finally has rightly been held binding between the parties.  

The first two points of determination in view of what has been observed hereinabove are 

accordingly decided against the appellants and in favour of the respondent-plaintiffs. The 

findings recorded by the trial court on the construction and application of the principle of res 

judicata are hereby affirmed. [Rahmat Ali v. Rashid and others, 2021 (151) RD 219(Alld. 

HC(LB))] 

 

Civil Procedure Code, 1908- Section 115- Revisional Court is not entitled to re-appreciate 

the evidence and substitute its own conclusion in place of conclusion of Trial Court.  

 

The question regarding the scope of a Revision before the High Courts in various Rent 

Control legislations in different States was considered by a Constitution Bench of Hon’ble 

Supreme Court in Hindustan Petroleum Corporation Limited vs Dilbahar Singh 2014 (9) SCC 

78; the Supreme Court in the said judgment has referred to several state Acts but has concluded 

that none of the Acts conferred on Revisional Authority the power as wide as that of the Appeal 

“despite such statutory revisional power being wider than that provided in section 115 of the 

C.P.C.”, the provision in a revision does not permit the High Court to invoke its revisional 

jurisdiction under the cloak of an appeal in disguise. The Revisional Court is not entitled to re-

appreciate the evidence and substitute its own conclusion in place of the conclusion of the Trial 

court. The decision emphasises that the examination of findings of fact by the High Court is 

limited to satisfy itself that the decision is “according to law”. The High Court has only to satisfy 

itself as to the legality, regularity, or propriety of the decision or that it is according to law and 

does not suffer from any error of law. Whether or not a finding of fact recorded by a subordinate 

court is according to law is required to be seen on the touchstone, whether such finding of fact is 

based on some legal evidence, or it suffers from any illegality like misreading of the evidence or 



overlooking and ignoring the material evidence altogether, or suffers from perversity, or any 

such illegality or such finding has resulted in gross miscarriage of justice. [Shiv Kumar Tiwari 

v. Raghav Ram Gupta, 2021 (151) RD 289(Alld. HC)(LB)] 

 

Civil Procedure Code, 1908- Section 100- Second appeal- Jurisdiction of Civil Court- Once 

the plaintiff’s name is recorded in the revenue record, he does have a right to seek the 

remedy before the Civil Court- No declaration of title is involved.  

Mandatory Injunction –Relief of –Defendant had raised illegal construction over 

disputed land- Illegal construction and encroachment upon the land of plaintiff is the 

reason why the decree of mandatory injunction was sought.  

Injunction- Mandatory and permanent- Relief sought –Merely because the 

constructions have been raised and the plaintiff is not in possession will not lead to an 

inference that the plaintiff is not in possession- Relief could not be refused.  

 

Shri Krishna Kumar and Balram (original plaintiffs-respondents No.1 and 2 herein) 

instituted a suit in the Court of Munsif, District Sultanpur which was registered as Regular Suit 

No.674/1987 seeking a decree for permanent injunction. The suit was amended in the year 1988 

and a relief for mandatory injunction was also incorporated 

Insofar as the first substantial question of law relating to the jurisdiction of civil court to 

entertain the suit is concerned, this Court has no hesitation in stating that the findings of the trial 

court on issue no.5 is erroneous. The civil court did possess the jurisdiction to entertain the suit 

for the reason that the name of the plaintiff was duly recorded in the revenue record on the date 

of the institution of the suit. This position is not disputed. Once, the name of the plaintiff is 

recorded in the revenue record, he does have a right to seek the remedy before the civil court 

inasmuch as no declaration of the title is involved. 

In a suit of this nature where the plaintiff was seeking permanent injunction as well as the 

mandatory injunction, the Court ought to have taken note of the fact that when the defendant has 

made illegally encroachment which is sought to be removed by the plaintiff, in fact, the 

consideration before the Court is if the title of the plaintiff is established in the given 

circumstance, the said removal of construction can be ordered by mandatory injunction. The 



Court would decide the controversy in light thereof merely because the constructions have been 

raised and the plaintiff is not in possession will not lead to an inference that the plaintiff is not in 

possession, hence, the relief be refused. [Ramesh Chandra and others v. Krishna Kumar and 

others, 2021 (151) RD 323(Alld. HC)(LB)] 

 
Practice and Procedure- Suit against public servant- State is a necessary party- State 
through Collector not impleaded- No notice issued to State- No exemption sought under 
section 80(2) of C.P.C.- Suit is barred by provisions of Order VII, Rule 11(d) C.P.C., due to 
non-compliance of the provisions of Section 80 C.P.C.  

 
In the case at hand, lower court record would reveal that neither the State through 

Collector Haridwar has been impleaded as party, nor any notice has been issued to the State, nor 
any exemption was sought under Section 80(2) of CPC by the plaintiffs while instituting the suit 
against the public servant. The trial court has also failed to take note of the said fact and has 
passed the orders in favour of the plaintiff. Without complying with the provisions of Section 79 
and 80 CPC, the suit cannot be proceeded. This being the position, the suit is apparently barred 
by the provisions of Order 7 Rule 11 (d) CPC owing to non compliance of the provisions under 
Section 80 CPC. [Rao Mashroor Khan v. Sita Ram and others, 2021 (151) RD 
513(Uttrakhand H.C)] 
 
Civil Procedure Code, 1908- Section 80- Issuance of notice under –Plaintiff made reference 
to legal notice in the plaint that it was served on Divisional Forest Officer on 14.8.1977- 
Evasive reply given by defendant of having received notice- Provisions of section 80, CPC 
stood complied with as per averments made in the plaint.  
 
 In para 11, the plaintiff himself has made a reference to the legal notice of 14th August, 
1997, which was served upon the Divisional Forest Officer of the Division, as referred therein, 
and hence, the provisions of section 80 of the C.P.C., as per the averments made in plaint, since 
stood complied with , the said question of compliance of section 80, C.P.C., as referred therein, 
and in the written statement too itself is taken into consideration, in para 11, a very evasive reply 
has been given, denying the fact of having received the notice under section 80 of the C.P.C. 
[State of Uttarakhand and another v. M/s. Kailash Resin Factory and others, 2021 (151) 
RD 757(Uttrakhand H.C)] 
 
Civil Procedure Code, 1908- Section 80 (1), (2) and 115- Leave to institute the suit –Refused 
by learned Civil Judge- Hence, the instant civil revision- Held, an interim order dated 
6.10.2020 was granted in present revision- No interim order  could be granted without first 
granting leave to institute the suit and only after hearing the State respondents- Prior to 
the grant of leave, the suit itself was not before the Court, hence in absence of suit, there 
was no occasion to pass any order much less an interim relief- Order dated 6.10.2020 
recalled- Order of Court below set aside- Leave granted- Revisionist would file suit within 
three weeks from the date of order- Parties would be free to raise all their claims- Revision 
allowed.  



 
 In the aforesaid backdrop what is evident is the fact that on 6.10.2020 an interim order 
was passed without notice to the State-respondents. It is a legal maxim that what cannot be done 
directly cannot be done indirectly either. Where section 80(2), C.P.C. provides that even though 
if the leave is granted yet no interim relief will be granted without hearing the State-respondents 
and in the instant case, the leave had been refused. The plaintiff preferred the instant revision and 
the interim order dated 6.10,2020 was passed without notice to the State-respondents. It is also to 
be noticed that prior to the grant of leave, the suit itself is not before the Court hence in absence 
of suit, there was no occasion to pass any order much less an interim order. 
 Thus, the Court is of the view that the interim order dated 6.10.2020 could not have been 
passed without first grant of leave to institute the suit and then only after hearing the State-
respondents, hence, this Court has no hesitation in recalling the order dated 6.10.2020. however, 
the parties shall be free to raise all their claims and counter claims if any before the Competent 
Court. [Dalveer Singh v. State of U.P. and others, 2021 (151) RD 766(Alld. HC)(LB)]  
 

Order 43 Rule (1) Misc. civil appeal against ex- parte Injunction  

 

Question involved for consideration:-How the Misc, appeal against the ex- parte injunction 

was maintainable/ or entertain able? 

 

 “In case the temporary injunction application filed by the plaintiff or any other party to 

the suit interested in temporary injunction is not decided within the time period of six 

month in the state of U.P., he can file misc. appeal under the provisions of Order 43 Rule 

(1) CPC, which can be entertained for the reasons recorded and in case of non-

consideration of disposal of the stay vacation application filed by the defendant or any 

other party to the suit, he can also file misc. appeal under the aforesaid provisions, which 

can also be considered for the reasons recorded.” 

 

38. From the discussions made herein above, it can, therefore, safely be held as under:-  
I. Though in Order 43 Rule (1) (r) CPC Rule 3 (which necessarily include Proviso to 

Rule 3 of Order 39 CPC) has not been mentioned, however, in view of the judgment of Hon’ble 
Full Bench in Zila Parishad, Budaun (supra) and in A. Venkatasubbiah Naidu (supra) the appeal 
under the aforesaid provision would be maintainable. 

II. Such appeal, if filed, would be maintainable only after expiry of thirty days, where the 
provision of added Rule 3-A to Order 39 CPC is in force. However, in the State of U.P., since the 
Circular dated 16.8.2017 has been issued providing for six months time for disposal of 
applications of interim injunction failing which the subordinate court must have to record 



reasons in the order-sheet, therefore, such misc. appeal would be maintainable only after expiry 
of six months. 

III. In absence of any specific statutory provision, such appeal, if filed, on expiry of 
aforesaid time period can be entertained guided by the parameters set out in the judgment of A. 
Venkatasubbiah Naidu (supra) or in any other judgment on this issue. 

IV. While entertaining such appeal the appellate court is bound to record reasons for 
entertaining such appeal, and such appeal must indicate the omission on the part of the trial court 
to decide such temporary injunction application finally, if filed, by the plaintiff or omission on 
the part of the trial court to decide an application filed by the defendant for vacating the interim 
order granted by the trial court within the said time period of six months (in the State of U.P.). 

V. At the cost of repetition it may further be clarified that in case the temporary 
injunction application filed by the plaintiff or any other party to the suit interested in temporary 
injunction is not decided within the time period of six months in the State of U.P., he can file 
misc. appeal under the provisions of Order 43 Rule (1)(r) CPC, which can be entertained for the 
reasons recorded and in case of non-consideration of disposal of the stay vacation application 
filed by the defendant or any other party to the suit, he can also file misc. appeal under the 
aforesaid provision, which can also be considered for the reasons recorded as per the parameters 
set out by the Courts. 

VI. If any such misc. appeal is filed, the same can be considered only on the evidence 
already on record before the trial court unless the additional evidence is received by the appellate 
court under Order 41 Rule 27 CPC as per the law by recording reasons. In other words, in such 
misc. appeal the appellant cannot rely on the evidence filed by him in the appellate court without 
the same having not been allowed by the misc. court under Order 41 Rule 27 CPC as per the law 
laid down by the Hon’ble Full Bench in the case of Zila Parishad, Budaun and others vs. Brahma 
Rishi Sharma, AIR 1970 Allahabad 376 (FB). [Gurmej Singh and others v. Ranjit Kaur and 
others, 2021AIR CC 865 (ALL)] 

 

Order 43, Rule (1) Misc. civil appeal against ex- parte Injunction  

 

9. The question before us is what will be the effect if one of the party to the petition for 

divorce unilaterally withdrew consent at later stage or the effect of the consent recorded at the 

first instance when the petition is jointly presented by the parties whether it was irrevocable. 

11. A conjoint reading of sub-section(1) & (2) of Sec.13B of the Act,1955 clearly 
envisages the requirement that there should be mutual consent not only when they move the 
Court at the first stage with the request to pass a decree of divorce with mutual consent but also 
when the Court is called upon to make enquiry after expiry of the cooling period as required 
under sub-section (2) of Sec.13B of the Act,1955 and the consent recorded earlier is not 
withdrawn by either of the party and after recording satisfaction as envisaged u/S.23(1)(bb) the 
court can pass final decree but if either of the party withdrew consent even at the time of making 
enquiry the Court holds no jurisdiction to pass decree unless there is mutual consent which pre-



supposes a free consent of the parties when the matter comes up for passing of the decree after 
expiry of the statutory period as envisaged u/S.13B(2) of the Act.  

In our considered view, even after meeting out the requirements as envisaged under sub-

section(1) of Sec.13B of the Act,1955, the consent has to subsist from the day one of filing joint 

application by the parties u/S.13B(1) of the Act,1955 till the decree of divorce is passed by the 

Court and it should be the valid subsisting consent when the parties are heard for second motion 

as envisaged u/S.13B (2) of the Act,1955 and if either of the party at that stage wants to 

withdraw consent and is not willing to a divorce by mutual consent, the Court cannot pass a 

decree of divorce. [Vinay Kumar Srivastava v. Amita Srivastava, 2021AIR CC 931 (ALL)] 

 

Order VII, Rule 11 

 
“The enquiry under Order VII rule 11 C.P.C. is only on institutional defects. If the 

Court finds that the suit is barred by law of limitation on the averments made in the plaint, 
the plaint shall be rejected. There shall be no occasion for the Court to proceed to decide 
the suit on merits after allowing the parties to lead evidence.” 

 

32. Thus, it is settled in law that the plaint can be rejected under Order VII Rule 11 

C.P.C. on the grounds under Clauses (a) to (f). In considering the question of rejection of the 

plaint, the Court has to look into the plaint and plaint alone. The plaint has to be read in its 

entirety. On the averments made in the plaint which are to be taken as correct as a whole on their 

face value, if the suit appears to be barred by any law, then the plaint will be rejected under 

Order VII Rule 11(d) C.P.C. 

42. In Ahmmadsahab Abdul Mulla (supra), the Hon'ble Supreme Court on a reference 
made to three Judge Bench, considered the meaning of the words “date” and "fixed" appearing in 
Article 54. The Hon'ble Supreme Court considered the judgment in S. Brahmanand (supra) and 
held that when a date is fixed, it means a definite date fixed for doing a particular act. Therefore, 
there is no question of finding intention from other circumstances. Thus, this Court is of the 
considered view that the intention/conduct of the defendant-respondent, as per the plaint 
pleadings i.e. giving assurance etc., is of no importance so far as the period of limitation is 
concerned or the time from which it starts running.  

43. The next submission of the learned counsel for the appellant that the possession of the 
property had already been delivered to plaintiff-appellant in pursuance of the registered 
agreement to sell and, therefore, Article 54 of the Limitation Act should not bar institution of the 



suit, also deserves rejection. Article 54 of the Limitation Act which provides for a period of 3 
years for institution of the suit, does not make any distinction between suits for specific 
performance of contract, on the basis of delivery of possession, pursuant to agreement to sell or 
part performance of agreement. Here, the judgment of the Hon'ble Apex Court, on this point in 
the case of Fatehji and others (supra) paragraph 6 thereof requires reference, in which it has been 
held that the fact that the plaintiff was put in possession of the property agreed to be sold on the 
date of agreement, would not make any difference with regard to limitation for filing a suit for 
specific performance of contract. Article 54 of the Limitation Act does not make any difference 
between the cases where the property had been delivered in part performance of the agreement or 
otherwise and the cases where it has not been so delivered.  

44. The enquiry under Order VII rule 11 C.P.C. is only on institutional defects. If the 
Court finds that the suit is barred by law of limitation on the averments made in the plaint, the 
plaint shall be rejected. There shall be no occasion for the Court to proceed to decide the suit on 
merits after allowing the parties to lead evidence. [Braj Bhushan Mittal v. Jeet Singh, 
2021AIR CC 1025 (All)] 

 

Order 8, Rule 10 CPC 

 

“The judgment pronounced under Order 8 Rule 10 of the Code should indicate that 
the Court has applied its mind to the merits of the case. It is duty of the Court to consider 
the case of the plaintiff on merits after giving him opportunity to adduce his evidence and 
the Judgment pronounced under Order VIII Rule 10 of the Code must satisfy the 
requirements of Section 2 (9) of the Code. The Court can pass a Judgment only upon the 
consideration of the case of the plaintiff including appreciation of pleadings and evidence. 
The Judgment without discussion of evidence is no judgment in the eyes of law.” 

 
10. The provisions of Order VIII Rule 10 of the Code are not mandatory in the sense 

giving no option to the Court, except to pass a judgment. In Salem Advocate Bar Association, 
Tamil Nadu vs. Union of India, AIR 2005 SC 3353, the Hon’ble Supreme Court observed that 
the rules of procedure are made to advance the cause of Justice and not to defeat it. The rules or 
procedure are handmaid of justice and not its mistress. The Hon’ble Supreme Court held that on 
failure to file written statement under Order 8 Rule 10 of the Code, the Court has been given the 
discretion either to pronounce judgment against the defendant or make such other order in 
relation to suit as it thinks fit. In construing the provision of Order VIII Rule 1 and 10 of the 
Code, the doctrine of harmonious construction is required to be applied. The effect would be that 
under Rule 10 of Order VIII of the Code, the Court in its discretion would have power to allow 
the defendant to file written statement even after expiring of period of 90 days provided in Order 
VIII Rule 1. There is no restriction in Order VIII Rule 10 of the Code that after expiry of ninety 
days, further time cannot be granted.  

11. The judgment pronounced under Order 8 Rule 10 of the Code should indicate that the 
Court has applied its mind to the merits of the case. It is duty of the Court to consider the case of 
the plaintiff on merits after giving him opportunity to adduce his evidence and the Judgment 
pronounced under Order VIII Rule 10 of the Code must satisfy the requirements of Section 2 (9) 



of the Code. The Court can pass a Judgment only upon the consideration of the case of the 
plaintiff including appreciation of pleadings and evidence. The Judgment without discussion of 
evidence is no judgment in the eyes of law. While pronouncing Judgment, the courts should 
apply its minds to the facts of the case and give a reasoned Judgment thereon after duly 
evaluating the evidence. In the absence of a specific provision to that effect, the plaint and the 
allegations contained therein do not constitute any evidence on the basis of which the Court can 
act. It is, therefore, necessary to record evidence of the plaintiff. The Court is not entitled to act 
on the allegations of the plaint and it must act on the proved evidence before it. A mere order 
deciding the matter not supported by evidence is no Judgment at all. Where in a Judgment, there 
is no discussion of oral and documentary evidence, the Judgment does not fulfil the requirements 
of law.  

12. The question as to whether an individual is a proper or necessary party to a suit would 
depend upon the facts of the case and nature of relief claimed. A “necessary party” is a person 
who ought to have been joined as a party and in whose absence no effective decree could be 
passed by the Court and a “proper party” is a party who though not a necessary party, is a person 
whose presence would enable the Court to completely, effectively and adequately adjudicate 
upon all matters in dispute in the suit. A person is added as a proper party so as to decide the suit 
finally and effectively and also to avoid multiple litigations. If a party is not impleaded as a 
proper party, chances are there that after the Judgment, the said person may file a suit afresh with 
the grievance that he was not impleaded as a party in the previous suit. [Deepak Kapoor v. 
Ashok D. Mehta, 2021AIR CC 1206 (UTR)] 
 

Civil Procedure Code, 1908- Order XLIII, Rule 1(r), order XXXIX, Rules 3 and 3-A- Ad 

interim injunction-Grant of ex-parte injunction- Miscellaneous appeal- Maintainability of 

miscellaneous appeal under Order XLIII, Rule 1(r), C.P.C. before six months of ex-parte 

injunction –Cannot be claimed- Therefore, present miscellaneous appeal filed before expiry of 

six months would not be maintainable- Impugned order passed by Lower Appellante Court set 

aside- Petition accordingly allowed. [Gurmej Singh and others v. Ranjit Kaur and others, 

2021 (151) RD 101(Alld. HC)] 

 
Time for Pronouncement of Judgment and effect of Lockdown 

 
“The lockdown ought not to affect pronouncement of judgments/ orders where 

arguments have been heard and the same is reserved. Repeated adjournments `FOR 
ORDERS' or for ‘Pronouncement of judgment’ would not be permissible even during the 
lockdown.” 

 
5. As per the settled law, orders which are reserved have to be pronounced within two 

months. If the same are not pronounced for three months, the litigant is entitled to approach the 
High Court. The same is clear from a reading of the Supreme Court's judgment in Anil Rai v. 



State of Bihar, (2001) 7 SCC 318. This judgement was considered in Deepti Khera (supra) 
wherein it has been clearly held as under:  

“6. It is the settled position in law, as per the judgment of the Hon'ble Supreme Court in 

Anil Rai v. State of Bihar, (2001) 7 SCC 318 : (AIR 2001 SC 3173) that once matters are 

reserved for orders, usually, the same should be pronounced within a time schedule. In Anil Rai 

(supra) it has been observed as under:  

“8. The intention of the legislature regarding pronouncement of judgments can be 

inferred from the provisions of the Code of Criminal Procedure. Sub-section (1) of Section 353 

of the Code provides that the judgment in every trial in any criminal court of original jurisdiction 

shall be pronounced in open court immediately after the conclusion of the trial or on some 

subsequent time for which due notice shall be given to the parties or their pleaders. The words 

“some subsequent time” mentioned in Section 353 contemplate the passing of the judgment 

without undue delay, as delay in the pronouncement of judgment is opposed to the principle of 

law. Such subsequent time can at the most be stretched to a period of six weeks and not beyond 

that time in any case. The pronouncement of judgments in the civil case should not be permitted 

to go beyond two months.”  

7. The Hon'ble Supreme Court in Anil Rai (supra) has also passed certain guidelines 

regarding pronouncement of judgments. The same are reproduced below:  

(i) The Chief Justices of the High Courts may issue appropriate directions to the Registry 

that in a case where the judgment is reserved and is pronounced later, a column be added in the 

judgment where, on the first page, after the cause-title, date of reserving the judgment and date 

of pronouncing it be separately mentioned by the Court Officer concerned.  

(ii) That Chief Justices of the High Courts, on their administrative side, should direct the 

Court Officers/Readers of the various Benches in the High Courts to furnish every month the list 

of cases in the matters where the judgments reserved are not pronounced within the period of that 

month.  

(iii) On noticing that after conclusion of the arguments the judgment is not pronounced 

within a period of two months, the Chief Justice concerned shall draw the attention of the Bench 

concerned to the pending matter. The Chief Justice may also see the desirability of circulating 

the statement of such cases in which the judgments have not been pronounced within a period of 



six weeks from the date of conclusion of the arguments amongst the Judges of the High Court for 

their information. Such communication be conveyed as confidential and in a sealed cover.  

(iv) Where a judgment is not pronounced within three months from the date of reserving 

it, any of the parties in the case is permitted to file an application in the High Court with a prayer 

for early judgment.  

Signature Not Verified Digitally Signed By:PRATHIBA M SINGH Signing Date:23.07.2020 

19:52 Such application, as and when filed, shall be listed before the Bench concerned within two 

days excluding the intervening holidays.  

(v) If the judgment, for any reason, is not pronounced within a period of six months, any 

of the parties of the said lis shall be entitled to move an application before the Chief Justice of 

the High Court with a prayer to withdraw the said case and to make it over to any other Bench 

for fresh arguments. It is open to the Chief Justice to grant the said prayer or to pass any other 

order as he deems fit in the circumstances.  

8. The Civil Procedure Code, 1908, prescribes thirty days as the time in which a 

judgment should be pronounced. Order XX Rule 1 of the CPC reads as under:  

“1. Judgment when pronounced. -- [(1) The Court, after the case has been heard, shall 

pronounce judgment in an open Court, either at once, or as soon thereafter as may be practicable 

and when the judgment is to be pronounced on some future day, the Court shall fix a day for that 

purpose, of which due notice shall be given to the parties or their pleaders: 

Provided that where the judgment is not pronounced at once, every endeavour shall be 

made by the Court to pronounce the judgment within thirty days from the date on which the 

hearing of the case was concluded but, where it is not practicable so to do on the ground of the 

exceptional and extraordinary circumstances of the case, the Court shall fix a future day for the 

pronouncement of the judgment, and such day shall not ordinarily be a day beyond sixty days 

from the date on which the Signature Not Verified Digitally Signed By: PRATHIBA M SINGH 

Signing Date:23.07.2020 19:52 hearing of the case was concluded, and due notice of the day so 

fixed shall be given to the parties or their pleaders.]”  

9. While this Court is conscious of the fact that there are pressures on the Trial Courts, 

non-pronouncement of orders for more than a year cannot be held to be justified. It has been 

observed in several matters that trial courts keep matters ‘FOR ORDERS’ for months together 

and sometimes orders are not pronounced for even 2-3 years. Thereafter the judicial officer is 



transferred or posted in some other jurisdiction and the matter has to be reargued. Such a practice 

puts enormous burden on the system and on litigants/lawyers. The usual practice ought to be to 

pronounce orders within the time schedule laid down in the CPC as also the various judgments of 

the Supreme Court. In civil cases maximum period of two months can be taken for pronouncing 

orders, unless there are exceptional cases or there are very complex issues that are involved.  

10. Accordingly, in respect of pronouncement of orders, the following directions are 

issued:  

(i) When arguments are heard, the order sheet ought to reflect that the matter is part-

heard;  

(ii) Upon conclusion of arguments, the order sheet ought to clearly reflect that the 

arguments have been heard and the matter is reserved for orders. If the court is comfortable in 

giving a specific date for pronouncing orders, specific date ought to be given;  

(iii) Orders ought to be pronounced in terms of the judgment of the Supreme Court in 

Anil Rai (supra);  

(iv) The order ought to specify the date when orders were reserved and the date of 

pronouncement of the order.”  

7. Mr. Kumar submits that the Trial Court has, after filing of this petition, pronounced the 
order in the Order XII Rule 6 CPC application on 20th July, 2020 and allowed the same. Though 
the present revision petition has now been pronounced, it is reiterated that the lockdown ought 
not to affect pronouncement of judgments/ orders where arguments have been heard and the 
same is reserved. Repeated adjournments `FOR ORDERS' or for ‘Pronouncement of judgment’ 
would not be permissible even during the lockdown.  

8. Copy of this order be circulated to all District Judges to be communicated to all 

Judicial Officers in the Trial Court so that reserved orders/judgments that are pending can be 

pronounced and are not simply adjourned ‘FOR ORDERS’ as has happened in the present case. 

[Dalbir Singh v. Satish Chand, 2021AIR CC 1448 (DEL)] 

 
Time for Pronouncement of Judgment and effect of Lockdown 

 



 “It is the settled position in law, as per the judgment of the Hon'ble Supreme Court 

in Anil Rai v. State of Bihar, (2001) 7 SCC 318 : (AIR 2001 SC 3173) that once matters are 

reserved for orders, usually, the same should be pronounced within a time schedule.” 

 

6. The Supreme Court has, repeatedly, in Anil Rai v. State of Bihar, (2001) 7 SCC 318 : 
(AIR 2001 SC 3173) and Balaji Baliram Mupade & Anr. v. State of Maharashtra & Ors. [Civil 
Appeal No. 3564/2020, decided on 29 October, 2020] emphasized the importance of timely 
pronouncement of judgments and orders once submissions are heard. The said judgments were 
also considered by this Court in Deepti Khera v. Siddharth Khera [CM (M) 1637/2019, decided 
on 18th November, 2019], The observations in Deepti Khera (supra) where Anil Rai v. State of 
Bihar, (2001) 7 SCC 318 : (AIR 2001 SC 3173) is also extracted are set out below:  

“6. It is the settled position in law, as per the judgment of the Hon'ble Supreme Court in 

Anil Rai v. State of Bihar, (2001) 7 SCC 318 : (AIR 2001 SC 3173) that once matters are 

reserved for orders, usually, the same should be pronounced within a time schedule.  

11. In the above facts and circumstances, the following directions are issued to the 

NCDRC: i) Whenever judgments are reserved, they ought to be pronounced in accordance with 

the timelines prescribed in Anil Rai v. State of Bihar, (2001) 7 SCC 318 : (AIR 2001 SC 3173); 

ii) If orders are not pronounced within six months of being reserved and an application is filed by 

either party, the same ought to be listed before the President, NCDRC by the Registry of the 

NCDRC within two days, without fail. The NCDRC may issue a practice direction to this effect 

so that the same is complied with by the Staff of the Registry; [Sandhya Srivastava v. Neelam 

Mishra and others, 2021AIR CC 1509 (DEL)] 

 

CONSTITUTION OF INDIA 

 
Article 226 of the Constitution of India and Sections 154 and 156 of Cr.P.C., 1973 

 

 Hon’ble Court discussed that there are four different remedies available under Cr.P.C for 
the informant/victim to initiate prosecution in respect of cognizable/non-cognizable offence 
which is alleged in the first information furnished which fails to invoke response from the police. 
More so, these statutory remedies cannot be branded as non-efficacious or onerous. Accordingly, 
informant whose first information does not lead the registration of offence u/s 154 Cr.P.C. is not 
remedy less  and therefore, the constraints exercised by the writ court while issuing writ of 
mandamus come into play. It was also held that writ remedy is extra-ordinary remedy and 



equitable remedy which cannot be availed merely because case is made out of alleged inaction or 
negligent in acting on an issue by authority vested with power. It was also held that writ of 
mandamus to compel to police to perform its statutory duty can be denied for non-availing 
alternate remedy available u/s 154, 156 of Cr.P.C. 

While deciding the matter Hon’ble court also discussed the locus standi of stranger in 

registration of FIR. It was held the terminology employed by the legislature in section 154 

discloses that even stranger to offence can inform police about commission of any cognizable 

offence. It was also held that legislature did not want any cognizable offence committed in 

society to go un-investigated and un-tried if found to be prima facie committed.[Wasim Haider 

v. State of U.P., 2021 Cri.L.J. 1503: AIR Online 2020 All. 2584 (Allahabad High Court)] 

 

CRIMINAL PROCEDURE CODE, 1973 

 

Criminal Procedure Code and Section 12 of POCSO Act, 2012 

 

In this case the matter in question was recalling of child victim under section 376, 342 

IPC and POCSO Act. The court while discussing the power of court to recall any witness to 

serve ends of justice would be subject to section 33 (5) of POCSO Act on principle of generralia 

specialibus non- derogant. The court observed that in this matter it was not case the counsel 

appointed by the accused was not available or was incompetent or disabled in any manner from 

carrying out effective cross examination. 

 In fact court found that the records in fact speak to the contrary and is pointer to end 

extensive cross examination of victim. Hon’ble court held that order dismissing application for 

recall of child victim was, therefore proper. [Vikas v. State, 2021 Cri.L.J.(NOC) 224 (DEL): 

AIR Online 2020 Del 1438 (Delhi High Court)] 

 

Criminal Procedure Code and issue of the Bail 

 

The matter was related to bail application of an accused who was accused of gang rape of minor. 
In this matter the accused raised the plea that he is falsely implicated. He caused no physical 
injury on victim it was found that the no physical injury inflicted in private part of victim, it was 
also observed that accused was blind, age 65 years old and he has languishing in jail since year 
2018.  



 It was decided by the Hon’ble court that considering larger mandate of Art. 21 of 
Constitution accused should be released on bail. [Ashok v. State of U.P. and another, 2021 
Cri.L.J. (NOC) 274 (All): AIR Online 2020 All. 2376 (Allahabad High Court)] 
 

Sections 154 & 157of the Criminal Procedure Code  

 

It was held by the Hon’ble Allahabad High Court that the accused persons allegedly 
armed with guns fired indiscriminately at persons sitting on chabutra and fled away. Different 
pleas were raised by defence such as there is delay in registration of FIR and delay as well in 
sending report to a Magistrate, one of the I.O. was not examined as he was dead, I.O. not 
recorded statement of injured witnesses, there was discrepancy in ocular and medical evidence, 
non-recovery of assault weapon. 
 The Court held that one of the I.O. was not examined as he was dead however in cross-
examination of other I.O. no doubt was expressed as to late preparation and submission of report 
u/s 157 Cr.P.C., the constable deposed that report was promptly dispatched but did not disclosed 
exact time and date of dispatch. It was held that date and time not only borne on face of FIR but 
also corroborated from general diary entry that it was duly proved. It was held that FIR was 
lodged at date and time mentioned therein. It was also held motive of murder incident old village 
riberly arising from successive election to post of village Pradhan. The court also held that I.O. 
not considering it necessary to get injured medically examined and he further not recorded 
statements of those injured witnesses may not carry much weight, in face of fact that FIR lodged 
promptly and they were named injured person there was no patent inconsistency in ocular and 
medical evidence to discredit testimony of witnesses. It was also held that post-mortem 
examination of deceased clearly brings out multiple firearm injuries suffered by them on vital 
body parts as would have caused there instantaneous death. It was also held that non recovery of 
assault weapon also not found decisive to charge ocular evidence was reliable. It was held that 
prosecution proved its case beyond reasonable doubt. Conviction was proper. [Rampal Singh 
and others v. State of U.P., 2021 Cri.L.J. 1937: AIR Online 2021 All 290 (Allahabad High 
Court)] 
 
Power of Revision under CrPC 

 

Dwelling on the question regarding maintainability of revision with respect to an order 

rejecting the application under section 311 CrPC, the Hon’ble High Court has made a very 

important observation. The Hon’ble Court considering the fact that the trial court rejected the 

application under section 311 CrPC by a detailed order, which is in the nature of an interlocutory 

order opined that the Revisional Court has wrongly assumed jurisdiction and exercised the 



revisional power under section 397, CrPC and has accordingly declared the impugned judgment 

of Revisional Court as being unsustainable. Sri Kant Mishra v. State of U.P. and another, 

2021 (114) ACC 228.  

  

Third Bail Application 

 

The Hon’ble Allahabad High Court, while considering the third bail application, 

observed that the conditions for entertaining such an application is stringent. Here in the 

backdrop of COVID-19 pandemic, applicant being in custody in the matter under Sections 302 & 

120B IPC, role of applicant being limited to providing the whereabouts of the deceased to the 

actual killers, no hope of early conclusion of trial, substantial evidence having been recorded in 

the court, investigation being complete and there being fairly dismal chances of applicant 

tampering with evidence and influencing the prosecution witnesses being remote, allowed the 

bail application. Rajiv Pratap Singh (Raju Singh) (Third Bail) v. Central Bureau of 

Investigation, 2021 (114) ACC 788.  

 

FAMILY LAW  

 

Terrotorial Jurisdiction of Family Court 
 
“The fact that the parties got married in Delhi gave jurisdiction to the Family Court 

in Delhi to deal with the divorce petition. That, however, does not lead to the conclusion 
that the Family Court would get jurisdiction to decide all and sundry suits/ petitions 
between the parties, including those over which it has no territorial jurisdiction.” 

 

1. The present appeal under Section 19 of the Family Courts Act, 1984 has been preferred 
by the appellant Ms. Jyoti Lakhtakia (hereinafter referred to as Jyoti) - who is the wife of the 
respondent Mr. Vineet Mehra (hereinafter referred to as Vineet) to assail the order dated 
12.02.2021 passed by the Principal Judge, Family Courts, New Delhi District, Patiala House 
Courts, New Delhi on an application under Order XXXIX Rules 1 & 2 CPC read with Section 7 
of the Family Courts Act (in C.S. No.14/2018) preferred by the respondent Vineet. By the 
impugned order the Family Court has restrained the appellant Jyoti from proceeding or 
prosecuting the issue of declaration in respect of transfer of Universal Wealth Asset Limited - a 
company incorporated in The British Virgin Islands; governed by the laws of United Kingdom, 



and; having its banking operations in Singapore (for short “UWA”), before the Superior Court of 
Justice, Ontario, Canada (hereinafter referred to as the Ontario Court), or any other Court. The 
appellant Jyoti has, however, been granted liberty to pursue her claim for maintenance and 
custody of the child without specifically claiming the aforesaid declaration.  

6. On 04.07.2017, Vineet, inter alia, filed C.S. No.14/2018 against Jyoti to seek the 
following reliefs: “a). Pass a decree of Declaration declaring that the defendant is and has been 
the sole beneficiail owner of the company by the name of Universal Wealth Assets Limited 
incorporated in British Virgin Islands and registered on 24.02.2005;  

b) and pass a decree of permanent injunction in favour of the plaintiff and against the 

defendant thereby restraining the defendant, her agents, attorneys, servants and legal 

representatives from claiming the plaintiff to be the owner/beneficiary of the Universal Wealth 

Assets Pvt. Ltd. and further  

c) pass a decree of mandatory injunction in favour of the plaintiff and against the 

defendant and directing her to make the true disclosure that she is sole beneficial owner of the 

Universal Wealth Assets Pvt. Ltd before all the concerned authorities/courts wherever the 

defendant has initiated proceeding against the plaintiff” 

 

47. The fact that the divorce petition is pending before the Family Court, in our view, is 
neither here nor there, since the determination of the territorial jurisdiction to try the said petition 
would depend on the facts relevant to determination of the said petition. The fact that the parties 
got married in Delhi gave jurisdiction to the Family Court in Delhi to deal with the divorce 
petition. That, however, does not lead to the conclusion that the Family Court would get 
jurisdiction to decide all and sundry suits/ petitions between the parties, including those over 
which it has no territorial jurisdiction. Section 7(1)(a) of the Family Courts Act, 1984 reads:  

“7. Jurisdiction.-  

(1) Subject to the other provisions of this Act, a Family Court shall-  

(a) have and exercise all the jurisdiction exercisable by any district court or any 

subordinate civil court under any law for the time being in force in respect of suits and 

proceedings of the nature referred to in the explanation; and ... ... ...”  

48. Thus, the Family Court would have, and it would exercise the jurisdiction 

“exercisable by any district court or any subordinate court”, inter alia, in respect of a suit or 

proceeding between the parties to a marriage with respect to the property of the parties or either 

of them [See Section 7(1) Explanation (c)]. It is only that jurisdiction - which is exercisable by 

the District Court or any Subordinate Court, which gets vested in the Family Court qua disputes 



between the parties to the marriage. If the District Court, or Courts subordinate to it do not have 

territorial jurisdiction, the Family Court would not get jurisdiction to deal with such a suit.  

50. For all the aforesaid reasons, we find that the impugned order suffers from patent 
illegality. Accordingly, we set aside the impugned order dated 12.02.2021 passed by the 
Principal Judge, Family Courts, New Delhi District, Patiala House Courts, New Delhi on the 
application under Order XXXIX Rules 1 & 2 CPC read with Section 7 of the Family Courts Act 
(in C.S. No.14/2018) preferred by the respondent Vineet and vacate the injunction granted. The 
application preferred by Vineet under Order XXXIX Rules 1 & 2 CPC, whereon the impugned 
order has been passed, is dismissed. The parties are left to bear their respective costs. [Ms. Jyoti 
Lakhtakia v. Vineet Mehra, 2021AIR CC 1183 (DEL)] 

 

INDIAN EVIDENCE ACT, 1872 

 

Evidence Act, 1872- Sections 101 and 102- Second appeal- Prohibitory injunction and 
cancellation of sale deed- Suit for –Dismissal- Legality Claim of right and title on basis of 
Will- Sustainability- Attestation of Will should be proved and onus lies upon party 
propounding Will- No explanation forwarded regarding cancellation of earlier Will- Thus, 
executing unregistered Will without disclosing earlier Will- Does not hold ground- Both 
attesting witnesses of Will in their cross-examination gave contrary statement- Thus, 
unregistered Will shrouded in suspicion- Moreover, plaintiff/ appellant failed to prove sale 
deed executed in favour of defendant No. 1 to be under suspicious circumstances- House 
number and measurement given in sale deed in question- Established sale of entire house in 
question in favour of defendant No. 1 –Thus, no interference required in findings recorded 
by Courts below –Appeal dismissed.  
 

In the plaint it has been specifically pleaded that earlier in the year 1991 a registered Will 

was executed by Laxmi Devi in favour of Avadh Narain Tiwari (with limited interest) and sons 

of plaintiff appellant, but no disclosure had been made as to the cancellation of the said Will on 

29.07.1991 by Laxmi Devi. While execution of unregistered Will dated 04.10.1999 has been 

referred to have been executed in favour of plaintiff appellant and Avadh Narain Tiwari. Thus, 

the argument that Laxmi Devi out of love and affection had executed an unregistered Will in 

favour of plaintiff appellant does not hold ground. Had she wanted to bequeath her property in 

favour of plaintiff appellant or his sons, then she would not have cancelled the earlier Will of the 

year 1991 and no explanation has been forwarded by them. As it has come in the oral testimony 

that Laxmi Devi was not an illiterate person and earlier she had executed a registered Will, thus 



now executing unregistered Will without disclosing of earlier Will does not hold ground. Thus, 

the plaintiff appellant has miserably failed to prove the unregistered Will dated 04.10.1999 

which is shrouded in suspicion and it cannot be said that the courts below had wrongly recorded 

any finding against the plaintiff appellant. Rather the plaintiff appellant has failed to establish the 

execution of Will in his favour, as well as any suspicious circumstances leading to execution of 

sale-deed by defendant no. 2 in favour of defendant no. 1. [Dhirendra Pratap v. Smt. 

Dharmawati and another, 2021 (151) RD 246(Alld. HC)] 

 

INDIAN PENAL CODE, 1860 

 

Sections 376(2)(i) of Indian Penal Code, POCSO and Evidence Act 

 
 The Hon’ble Court while discussing the reliability of testimony of victim when the 
question was regarding rape of minor. The accused allegedly committed rape on victim who was 
aged 13 years, during trial victim gave the statement when she was returning to her house after 
attending marriage ceremony, she slipped into a drain and while was cleaning her legs, accused 
came, lifted her to a lonely place, tied her hands, ravished her and fled away. 
 No material contradictions were found in the statement recorded u/s 164 Cr.P.C. and the 
on oath deposition of victim. Court found the consistent testimony of victim being corroborated 
by other prosecution witnesses thus the statement was found trustworthy and reliable. The court 
also observed that there was no previous dispute between parties to falsely implicate accused. 
The radiological examination proved the age of victim between 13 to 16 years. On medical 
examination of the witness doctor recorded that the hymen was not intact. Slight bleeding was 
noticed from private parts, however, no other injury was seen on private parts or other parts nor 
the vaginal swab depictedany spermatozoa dead or alive. Court held that the delay in lodging 
FIR was also well explained. It was also held that the medical evidence does not totally go 
against prosecution case. 
 Defence raised the plea that Forensic Science Laboratory not sent the report on 
bloodstains. The court held that the evidence of victim and prosecution witness were trustworthy 
and it cannot be brushed aside merely on ground of laches of Forensic Science Laboratory. The 
conviction was held proper. [Gulli Sah v. State of Bihar, 2021Cri.L.J. 1338: AIR Online 2021 
Pat 42 (Patna High Court)] 
 
 

 

 



 

Section 302 of Indian Penal Code and Sections 3 & 27 of Evidence Act, 1872 

 

The case was regarding abduction, murder and causing of disappearance of evidence. The 
allegation was that accused abducted victim, murdered him and concealed his dead body after 
cutting in two pieces. 
 The complainant, wife of deceased deposed that she heard conversation of two boys 
regarding killing of deceased by accused. There was recovery of dead body, bloodstained 
weapons and mobile phone of deceased from house of accused in presence of two independent 
witnesses. FSL report was placed on records indicating the presence of bloodstains of deceased 
on weapon the accused failed to furnish explanation for said recoveries, thereby failed to shift its 
burden. It was held that links in chain of circumstantial evidence, was complete. Conviction was 
held proper. 
 The issue was also regarding sections 201 and 202 IPC, causing disappearance of 
evidence or intentional omission to give evidence. The allegation was that accused and wife of 
main accused held here husband in keeping dead body concealed in her house which had been 
cut into small pieces. There was no direct evidence showing her involvement or participation in 
concealment of dead body, however, she was bound to report matter to police the conviction was 
altered from section 201 to one under section 202. [Sailesh Kumar v. State of Punjab, 2021 
Cri.L.J. 2081: AIR Online 2021 P & H 113 (Punjab and Haryana High Court)] 
 
Section 302 of Indian Penal Code, Section 25(1B)(a) of Arms Act and Section 3 of Indian 
Evidence Act  
 
 The accused persons allegedly decided to eliminate deceased because of relationship of 
deceased with wife of main accused. The matter was based on circumstantial evidence murder 
was committed by gun shot. There was ocular evidence of mother and brother of deceased 
corroborated by other evidences medical report indicated cause of death due to firearm injuries 
and bullet was found embedded in body. The oral evidences coupled with documentary 
evidences completed the chain of evidence which was lead to irresistible conclusion that accused 
committed offence. In the cases based upon circumstantial evidence motive place the vital role, 
in this matter motive was established by leading cogent evidence showing that only because 
deceased had developed relationship with main accused’s wife, he decided to eliminate him. 
Prosecution proved guilt beyond reasonable doubt by leading cogent evidence, no evidence on 
record to show that deceased was also seen with co-accused. The acquittal co-accused was 
proper while main accused was liable to be convicted. [Rahul v. State of Haryana, Cri.L.J. 
2100: AIR Online 2021 SC 115] 
 
 



Natural Justice & NSA 

 

In a matter of alleged commission of the offence of rioting and arson using castiest words 

against the inhabitants, coupled with burning of houses and cattle sheds by a large group 

comprising of more than 50 persons, case was registered under sections 147, 148, 149, 307, 452, 

323, 504, 506, 436, 427, 429/34, 128 & 269 IPC. Accused enlarged on bail but remained in 

custody under the Gangsters Act and later detention under the National Security Act, 1980 

passed. The Hon’ble High Court based on the findings that the representation of the petitioner 

was not placed before the Advisory Board at the earliest opportunity and thereby on the ground 

that the applicant was denied fare opportunity of hearing, the detention of the petitioner quashed. 

Javed Siddiqui v. Superintendent, District Jail, Jaunpur and other, (2021) (114) ACC 446. 

 

Sentencing under IPC and POCSO Act, where both may be applicable 

 

The Hon’ble High Court in a matter where charges were framed both under the relevant 

provisions of the POCSO Act and under section 376 IPC, held that no person can be punished 

twice for the same offence. Where, a conviction is reached for the offence of sexual assault, 

punishable under section 4 of the POCSO Act as well as under section 376 IPC, the court is 

bound to punish under either of the two where degree of punishment is higher. Thereby the 

conviction of the appellant under section 376 IPC was maintained and that under section 4 of the 

POCSO Act was set aside. Ramu v. State of U.P., 2021 (114) ACC 774.  

 

JUVENILE JUSTICE ACT, 2015 

 

Bail of a Juvenile under the Juvenile Justice (Care & Protection of Children) Act, 2015 

 

The Hon’ble High Court considering the bail application of a minor in a case registered 

under Sections 302, 504 & 34 IPC, taking note of the alleged role played by the child in conflict 

with law and the contradiction in FIR and statement recorded under Sections 161 & 164 CrPC, 

along with doubts in the prosecutions story as reflected by medical evidence has made the 

observations regarding bail to the child in conflict with law under Section 12 of the JJ Act. The 



Court has opined that only gravity of offence not relevant consideration for refusing bail to 

juvenile. The Court also taking note of the fact that no material is on record to suggest that 

release of the juvenile is likely to bring him in association with any known criminal or expose 

him to moral, physical or psychological danger and as there was no criminal history, along with 

the report of the DPO also not being negative in nature, the bail application of the juvenile was 

allowed. Lalit @ Chhena v. State of U.P. and another, 2021 (114) ACC 189. 

 

LIMITATION ACT, 1963 

  

Limitation Act, 1963- Article 123- Decree obtained by playing fraud- Setting aside of –

Limitation- Running of- In case decree obtained by playing fraud- Limitation would start 

from date of discovery of fraud. 

 

In view of above in case the decree has been obtained by playing fraud the limitation 
would start from the date of discovery of the fraud. It is obvious also because unless a party 
comes to know about the fraud played by the other party he would not have any cause of action 
to challenge the same. Similarly in the case of ex-parte decree unless the concerned party comes 
to know about the ex-party proceeding and decree passed against him he cannot challenge the 
same. When a person has not been imleaded in any proceeding it is not expected that he would 
be knowing about the proceedings unless it is specifically shown by the other party as to how it 
was in the knowledge of the person who is challenging and when it was known to him. [Pati 
Rakhan and another v. Smt. Chandrani Devi, 2021 (151) RD 261(Alld. HC)(LB)] 
 

MOTOR VEHICLES ACT, 1988 

 

Quantum-Fatal accident-Rs. 15,000 towards loss of estate and Rs. 15,000 for funeral 

expenses-Award of Rs. 4,36,500 enhanced to Rs. 10,69,600. 

 

The Tribunal was not justified in adopting the notional income of the deceased especially 

when from the overall texture of the testimony of the claimant's witness the factum regarding the 

employment of the deceased and his drawing a salary of Rs. 7,000 per month coupled with the 

certificate Ga-25 amply proved the income and thus this court finds that the income of the 



deceased has incorrectly been calculated by the Tribunal as Rs. 3,000 whereas it ought to have 

been Rs. 7,000 per month. 

The deduction ought to be 50 per cent since the deceased was a bachelor and the 

appropriate multiplier ought to have been 17 instead of 18 as adopted. But nevertheless in the 

light of the decision of the Apex Court in the case of National Insurance Co. Ltd. v. Pranay Sethi, 

2017 ACJ 2700 (SC), the claimant would also be entitled to the future prospects which according 

to the age of the deceased would be 40 per cent. The grant of non-pecuniary benefit is also 

inadequate and as settled by the Apex Court in the case of Pranay Sethi and the same are also 

admissible to the claimant-appellant. 

The submission regarding the rate of interest which has been stated to be low does not 

find favour with the court. The rate of interest at 7 per cent as mentioned in the rules are merely 

the guidelines. 

 Considering the facts and circumstances, this court is of the opinion that 6 per cent 

interest per annum as awarded by the Tribunal is just and appropriate. However, since the 

income has incorrectly been assessed as well as the amount under the non-pecuniary benefits has 

not been properly assessed, therefore, the court re-assesses the compensation as under: 

 

Income          Rs. 7,000 p.m. 

Add: Future prospects at the rate of 40 percent    Rs. 2,800 p.m. 

Net income after deduction (50 per cent) 

(Rs. 7,000+ Rs. 2,800 = Rs. 9,800/2)       Rs. 4,900 p.m. 

Age          26 years 

Multiplier         17 

Compensation payable (Rs. 4,900 x 12 x 17)     Rs. 9,96,600 

Add: Funeral expenses        Rs. 15,000 

Add: Loss of parental (sic filial) Consortium     Rs. 40,000  

Add: Loss of estate         Rs. 15,000 

 

Thus, the claimant-appellant shall be entitled to total compensation of Rs. 10,69,600. 

(Jang Bahadur Misra v. Ramesh Pratap Singh and others 2021 ACJ 917) 

 



Section 166 (1) (c)-Claim application Legal representative-Married brothers-Dependency-

Deceased was a bachelor and claimants are married brothers- Contention that married 

brothers were not dependent upon the income of de ceased and Tribunal erred in awarding 

compensation-In absence of any class-I heir as per Hindu Succession Act, if a person dies 

intestate his estate will devolve on his brothers 

 

In view of provisions of section 166 of Motor Vehicles Act, 1988, a claim petition may 

be filed by all or any of the legal representatives of the deceased. The words 'legal 

representatives' have not been defined anywhere in Motor Vehicles Act, 1988 and definition of 

legal representative' under section 2 (11) of Code of Civil Procedure is as follows: 

"(11) 'Legal representative' means, a person who in law represents the estate of a 

deceased person and includes any person who intermeddles with the estate of deceased and 

where a party sues or is sued in a representative character, the person on whom the estate 

devolves on death of the parties so suing or sued." 

 In view of discussions made above, I have come to the conclusion that undisputedly 

claimants are heirs of deceased and it will not be correct to say that being married brothers of 

deceased; they are not his legal representatives or could not have represented his estate. The 

findings of learned Tribunal in this respect are well reasoned and there is no sufficient ground for 

disagreeing with those findings. The appeal is devoid of merits and is liable to be dismissed. 

(Oriental Insurance Co. Ltd. v. Mangey Ram and others 2021 ACJ 942) 

 

Quantum-Injury-Permanent disability- prospects at 50 per cent in addition to High Court's 

award of Rs. 3,40,000 Award of Rs. 3,40,000 enhanced to Rs. 25,00,000. 

 

Appellant suffered serious injuries in an accident resulting in 40 per cent disability. The 

claim was preferred before the Motor Accidents Claims Tribunal which assessed the amount of 

compensation at Rs. 21,92,000. The insurance company, aggrieved by the same, preferred an 

appeal before the High Court which in terms of the judgment dated 24.9.2019 has reduced the 

compensation to Rs. 3,40,000. 

Court, thus, adopt the same principle of loss of earning power taking into consideration 

that appellant has been able to establish through the documents of employment and the bank 



statment that he was getting a salary of Rs. 37,500, albeit for a short period. 50 per cent of that 

amount would have to be taken into account which is Rs. 18,750 per month and multiplied by 12 

for the whole year. The multiplier would be 16 in the present case taking into consideration that 

the age of the appellant is 34 years. The disability is 40 per cent. The loss of the earning power 

would be thus as under: 

 

Heads Amount 
Loss of earning power 
(Rs. 18,750 x 12 x 16 x 40/100) 
Towards future prospects (50 per cent addition) 

Rs. 14,40,000 
 
Rs. 7,20,000 

Total Rs. 21,60,000 
The aforesaid is in addition to the amount of Rs. 3,40,000 awarded by the High Court. 

(Karthik Subramanian V. B. Sarath Babu and another 2021 ACJ 993) 

 

Quantum-Interest- Appellate court allowed interest at the rate of 9 per cent per annum 

from the date of filing of claim till the date of award of Tribunal. 

 

As far as issue of rate of interest is concerned, it should be 9 per cent in view of the 

decision of the Apex Court in National Insurance Co. Ltd. v. Birender, 2020 ACJ 759 (SC), 

which is the latest in point of time. 

In view of the above, the appeal is partly allowed. Judgment and decree passed by the 

Tribunal shall stand modified to the aforesaid extent. The amount be deposited by the respondent 

insurance company within a period of 12 weeks from today with interest at the rate of 9 per cent 

from the date of filing of the claim petition till the judgment of the Tribunal and 6 per cent 

thereafter till the amount is deposited. The amount already deposited be deducted from the 

amount to be deposited. [Shiv Pratap Singh and others V. Mabood Ahamad and others 2021 

ACJ 1003] 

 

Award of Rs. 4,48,000 enhanced to Rs. 8,27,416 

 

Income can be considered to be Rs. 5,000, to which as the deceased was in the age 

bracket of 41-45 years, 25 percent will have to be added. Hence, the compensation payable to the 



appellants in view of the decision of the Apex Court in Pranay Sethi (supra) is computed herein 

below: 

 

(i) Income          Rs.    5,000 

(ii) Percentage towards future prospects (25 per cent)    Rs.    1,250 

(iii) Total income (Rs. 5,000 + Rs. 1,250)      Rs.    6,250 

(iv) Income after 4th deduction       Rs.    4,687 

(v) Annual income (Rs. 4,687 x 12)       Rs.  56,244  

(vi) Multiplier applicable               14 

(vii) Loss of dependency (Rs. 56,244 x 14)      Rs.   7,87,416 

(viii) Amount under non-pecuniary heads      Rs.  40,000 

Total compensation         Rs.    8,27,416 

 

[Shiv Pratap Singh and others V. Mabood Ahamad and others 2021 ACJ 1003] 

 

Section 163 A  

 

Tribunal erred in passing the impugned award by adopting incorrect and faulty 

methodology of making 1/5th deduction and adding 50 per cent towards future prospects. 

Similarly, it erred in arbitrarily treating the income of the deceased at Rs. 3,000 per month 

against the submission of the appellant that the income of the deceased was to the tune of Rs. 

3,500-Rs. 4,000 per month. Therefore, as per the provisions contained in Second Schedule to the 

Motor Vehicles Act, compensation will be re-computed as follows: annual income Rs. 40,000, 

¹/3rd to be deducted towards personal expenses, therefore, dependency will come to Rs. 26,667 

to which multiplier of 16 will be applicable as the victim was between the age of 35 and 40 

years, taking total compensation to Rs. 4,26,672. Over and above, other claimants are entitled to 

a sum of Rs. 2,000 under the head of funeral expenses, a sum of Rs. 5,000 under the head of loss 

of consortium as one of the beneficiaries is wife of the deceased and Rs. 2,500 towards the loss 

of estate. Besides this, claimants are entitled to a sum of Rs. 10,556 towards the amount spent by 

them on treatment of the deceased as has been awarded by learned Claims Tribunal. Thus, total 



compensation will come to Rş. 4,46,728 in place of Rs. 7,21,756 awarded by learned Claims 

Tribunal. [Shriram General Insurance Co. Ltd. v. Asif and others, 2021 ACJ 1112] 

 

Motor Vehicles Act, 1988, section 166 (1) (c) and Civil Procedure Code, 1908, section 2 

(11)-Claim application - husband of the deceased is a legal representative and entitled to 

compensation. 

 

The deceased was the wife of Raja Ram and mother of Pratipal who was 4 years of age 

when she passed away. The accident occurred after the new Act, i.e., Motor Vehicles Act, 1988 

came into force and, therefore, as per the provisions of section 166 of the Act, 1988, it is not 

necessary that the claimant should be a dependant but should be legal representative. The said 

issue is no longer res integra as per the decisions in Manjuri Bera v. Oriental Insurance Co. Ltd., 

2007 ACJ 1279 (SC), followed by this court in National Insurance Co. Ltd. v. Lavkush, 2018 

ACJ 765 (Allahabad). The husband, though had remarried within eight months, has been 

considered to be legal representative. 

The provisions of section 166 of the Act, 1988 will not permit this court to accept the 

submission made by the learned counsel for the insurance company. Meaning of 'legal 

representative' given under section 2 (11) of the Code of Civil Procedure as used in section 166 

of the Act, 1988 refers to 'legal representative' and not the 'dependant'. This court in Divisional 

Manager, Oriental Insurance Co. Ltd. v. Ramnaresh Chauhan, 2017 ACJ 4 (Allahabad), has held 

husband to be legal representative and he has been ordered to be compensated and, therefore, the 

submission of the learned counsel for the appellant that the claimants are not the dependants 

cannot be accepted. 

The Apex Court in Gujarat State Road Trans. Corpn. v. Ramanbhai Prabhatbhai, 1987 

ACJ 561 (SC), has held that even under the old Act, married sons and daughters can be 

considered to be legal representatives and are entitled for compensation.[United India 

Insurance Co. Ltd. v. Raja Ram and another, 2021 ACJ 1030] 

 

Quantum-Fatal accident-Deceased aged 24, working in a software company, 

drawing Rs. 34,865 p.m.-Claimants: parents - Award of Rs. 6,89,366 enhanced to Rs. 

24,84,808. 



 

Computation of income of the deceased for the purposes of determination of 

compensation shall include the basic pay, dearness allowance, medical allowance, transport 

allowance and annual bonus and the deduction could be only of professional tax as well as the 

income tax. However, it is to be borne in mind that there may be several allow ances awarded in 

the salary of a particular month which might have been awarded but all such allowances may not 

constitute monthly salary otherwise. 

In our considered opinion, the multiplier of 18 would be applicable as the deceased was 

24 years of age at the time of accident.  

So now, so far as future prospects are concerned, the claimants are entitled to 50 per cent 

of the income assessed on the basis of the principles laid down in Pranay Sethi's case. Again for 

loss of estate, we determine the amount as Rs. 15,000 and also Rs. 10,000 towards funeral 

expenses. 

In view of the above, we direct that the appellants shall be entitled to the compensation as 

per the following computation: 

 

Income from salary Rs. 15,184 p.m. Rs. 1,82,208 p.a.  
Future prospects  50 per cent of Rs. 1,82,208 Rs. 91,104 
Total income  Rs. 2,73,312 
Deduction towards 1/2 of total income Rs. 1,36,656 
Personal expenses   
Dependency Rs. 2,73,312- Rs. 1,36,656 Rs. 1,36,656 
Multiplier  18 
Compensation Rs. 1,36,656 x 18 Rs. 24,59,808 
Funeral expenses  Rs. 10,000 
Loss of estate  

 
Rs. 15,000 
 

Total compensation  Rs. 24,84,808 
[Poonam Agarwal and another v. United India Insurance Co. Ltd. and another, 2021 ACJ 

1170] 

 

Words and phrases-Driving under the influence of alcohol' - What is. 

 



It is clear that in any such case, this is an important circumstance, which may establish 

that the driver was under the influence of alcohol. Driving, while under the influence of alcohol, 

is to be understood as driving when, on account of consumption of alcohol, either before 

commencement of driving or during the driving and before the accident, when consumption of 

alcohol by the driver would affect (influence) his faculties and his driving skills. Court expatiate 

and hold that it means that the alcohol consumed earlier was the cause or it contributed to the 

occurrence of the accident. [Iffco-Tokio General Ins. Co. Ltd. v. Pearl Beverages Ltd, 2021 

ACJ 1197] 

 

 

 

 

 

NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 1985 

 

In a very unique and special circumstance, where, an application for default bail was 

submitted at 10:30 am on the date on which it became due and an application seeking extension 

of time was submitted by the public prosecutor in the late evening of the same day in a matter 

under the NDPS Act, the matter has been examined by the Hon’ble Supreme Court of India. The 

Court observed that the right to be released on default bail continues to remain enforceable if the 

accused has applied for such bail, notwithstanding pendency of the bail application or subsequent 

filing of the charge sheet or a report seeking extension of time by the prosecution. However, if 

the accused fails to apply for default bail and any of the eventualities mentioned above takes 

place, the right to default bail would be extinguished.  The accused should be deemed to have 

availed of his indefeasible right to bail, the moment he filed an application for being released on 

bail and offered to abide by the terms and conditions of the bail order. M. Ravindran v. 

Intelligence Officer, Directorate of Revenue Intelligence, 2021 (114) ACC 992. 

 

SMALL CAUSES ACT  

 



Eviction suit and jurisdiction of the court 

 

“In a suit for eviction based on such relationship the Court has only to decide whether the 

defendant is the tenant of the plaintiff or not, though the question of title if disputed, may 

incidentally be gone into, in connection with the primary question for determining the main 

question about the relationship between the litigating parties.”  

 “pure finding of fact based on appreciation of evidence may not be interfered with, in 

exercise of jurisdiction under Section 25 of the 1887 Act, but there are certain 

circumstances under which there can be interference in exercise of such jurisdiction,” 

 

 “23. Hon’ble Apex Court in the case of Dr. Ranbir Singh vs. Asharfi Lal, (1995)6 SCC 

580: (AIR Online 1995 SC 808 has held as under:- 

 “9. It may be pointed out that it is well-settled law that the question of title of the 

property is not germane for decision of the eviction suit. In a case where a plaintiff institutes a 

suit for eviction of his tenant based on the relationship of the landlord and tenant, the scope of 

the suit is very much limited in which a question of title cannot be gone into because the suit of 

the plaintiff would be dismissed even if he succeeds in proving his title but fails to establish the 

privity of contract of tenancy. In a suit for eviction based on such relationship the Court has only 

to decide whether the defendant is the tenant of the plaintiff or not, though the question of title if 

disputed, may incidentally be gone into, in connection with the primary question for determining 

the main question about the relationship between the litigating parties. “ 

 “32. Insofar as the jurisdiction of the revisional court under Section 25 of the Provincial 

Small Cause Courts Act, 1887 is concerned, the decision in Trilok Singh Chauhan (supra) cited 

by the learned counsel for the respondent/ defendant is of no help to the defendant, rather it 

strengthens the case of revisionist/ plaintiff. In paragraph 16 of this judgment, the Hon’ble Apex 

Court while referring to its earlier judgment in Mundri Lal vs. Sushila Rani, has held that though 

pure finding of fact based on appreciation of evidence may not be interfered with, in exercise of 

jurisdiction under Section 25 of the 1887 Act, but there are certain circumstances under which 

there can be interference in exercise of such jurisdiction, which are (i) findings are perverse or 

(ii) based on no material or (iii) findings have been arrived at upon taking into consideration the 



inadmissible evidence or (iv) findings have been arrived at without consideration of relevant 

evidence.” [Har Mohinder Pal Singh v. Rajendra Pal Singh, 2021AIR CC 1004 (UTR)] 

 

SPECIFIC PERFORMANCE ACT, 1963 

 

Suit for Specific Performance 

 

“The law requires that a plaintiff in order to entitle him to the relief of specific 

performance must show his bona fides throughout, and not just a breach of contract by the 

defendant. These bona fides are to be judged on the parameters of ‘readiness’ and 

‘willingness’, and much more. It is the conduct of the plaintiff on a wholesome basis, vis-à-

vis the contract and his dealings with the defendant, that is relevant. It is also relevant that 

he must come to Court with clean hands, candidly disclosing his case and proving it by 

untained evidence.” 

 

 50. In the present case, the defendant has not led any evidence to show that he is a man, 

utterly unconnected with wordily affairs. He has not said in his evidence anything that may 

project him to be a simpleton, leading a secluded life away from wordly intercourse. Rather, he 

has indicated his inclination to do business, which he also says that he undertook. He claims that 

he took a loan in the sum of Rs.15,000/- from the plaintiff to invest in business. If those are his 

circumstances and engagements in life, it cannot be inferred, on the basis of his illiteracy alone, 

that he is entitled to a protection of the rule about reversal of burden in the manner that it is 

applied to pardanashin women and certain other traditional women, who are illiterate and 

ignorant. The Lower Appellate Court has refused to apply the rule of reversal of burden, and, in 

the opinion of this Court, rightly so.  

 63. The law relating to ‘readiness’ and ‘willingness’ to be proved by the plaintiff is well 

settled. ‘Readiness’ refers to the financial capacity of the person obliged to perform his part of 

the contract, whereas ‘willingness’ refers to his mental state or psychological inclination to 

perform it. So far as readiness and willingness are concerned, there is no substantial question 

about it raised before this Court, as such. It only arises in the context whether specific 



performance could be granted as a matter of course, without any consideration by the Court of 

evidence, facts and circumstances to exercise discretion in favour of the plaintiff.  

 64. The law requires that a plaintiff in order to entitle him to the relief of specific 

performance must show his bona fides throughout, and not just a breach of contract by the 

defendant. These bona fides are to be judged on the parameters of ‘readiness’ and ‘willingness’, 

and much more. It is the conduct of the plaintiff on a wholesome basis, vis-à-vis the contract and 

his dealings with the defendant, that is relevant. It is also relevant that he must come to Court 

with clean hands, candidly disclosing his case and proving it by untained evidence. This 

requirement, that would govern discretion of the Court to grant specific performance, has been 

exposited in the decision of the Supreme Court in Aniglase Yohannan v. Ramlatha and others, 

(2005)7 SCC 534: (AIR 2005 SC 3503), where it is held: 

 “12. The basis principle behind Section 16(c) read with Explanation (ii) is that any person 

seeking benefit of the specific performance of contract must manifest that his conduct has been 

blemishless throughout entitling him to the specific relief. The provision imposes a personal bar. 

The Court is to grant relief on the basis of the conduct of the person seeking relief. If the 

pleadings manifest that the conduct of the plaintiff entitles him to get the relief on perusal of the 

plaint he should not be denied the relief.” [Mahendra Singh v. Ramesh Singh, 2021AIR CC 

1112 (ALL)]  

 

TRANSFER OF PROPERTY ACT, 1882 

 

Transfer of Property Act, 1882- Section 35-A –Second appeal –Suit for permanent 

injunction and declaration of ownership- Dismissal- Availability of protection of section 35 

of Act, 1882 to plaintiffs/ appellants- Plaintiffs/ appellants never denied factum of execution 

of licence deed in their favour by defendant- respondent No. 1 –Thus, once 

plaintiffs/appellants had entered into licence deed in year 1976 and 1996 and did not 

object- Nor claimed possession on basis of agreement to sale and accepted their status as 

licencee over property- As such they are not entitled to protection under section 35-A of 

Act, 1882- Appeal dismissed.  

 Easements Act, 1882- Section 60(b) –Second appeal- Suit for permanent injunction 

and declaration of ownership- Dismissal- Legality- Benefit of section 60(b) of Act, 1882- 



When Benefit can only be granted where constructions of permanent nature made 

pursuant to grant of licence and not prior to grant of licence –Since, construction in present 

case completed prior to execution of licence deed- Therefore, plaintiffs/ appellant not 

entitled for benefit- Appeal dismissed.  

 

The plaintiffs-appellants had never denied the factum of execution of licence deed in 

their favour by defendant-respondent no. 1 on 10.08.1976 and another licence deed of the year 

1996. Once plaintiffs-appellants themselves had entered into the licence deed in the year 1976 

and 1996 and did not object, nor claimed possession on the basis of agreement to sale and 

accepted their status as a licencee over the property, no question of part performance 

contemplated under Section 53A of the Transfer of Property Act arises. 

The decision in case of Azeemullah (supra) relied upon by appellants is not applicable in 

the present case as the constructions in the present case had been made prior to execution of the 

licence deed as claimed by the plaintiffs-appellants themselves, thus, both courts below rightly 

repelled in granting benefit of Section 60(b) of the Indian Easement Act. [Romila Bhatnagar 

(D) and others v. Radha Soami Satsang Sabha and others, 2021 (151) RD 90(Alld. HC)] 

 

 

 

 


